Reaffirmation under BAPCPA'!
by Susan V. Kelley

Part D and Rule 4008

With respect to completing Part D, Bankruptcy Rule 4008 states that Part D shall
be accompanied by a statement of the total income and total expense amounts stated on
schedules I and J, and if there is a discrepancy between those schedules and the income
and expenses stated on Part D, the debtor must include an explanation.?

If the debtor was represented by an attorney during the negotiation of the
reaffirmation agreement, and is reaffirming a debt owed to a credit union as defined in 8
19(b)(1)(A)(iv) of the Federal Reserve Act, then the income and expense information is
not required. Instead, the debtor completes the second portion of Part D, which provides:

I believe this reaffirmation agreement is in my financial interest. I can afford

to make the payments on the reaffirmed debt. | received a copy of the

Reaffirmation Disclosure Statement in Part A and a completed and signed

reaffirmation agreement.
The court uses Part D to determine whether a presumption of undue hardship exists so
that a hearing is needed under new § 524(m). The hearing is not required if the creditor is
a credit union and the debtor is represented by an attorney.

Part C Attorney's Certification

Under 8§ 524(k)(5), the certification by the debtor's attorney has been changed
significantly by the BAPCPA, and some attorneys have refused to sign the new
certifications.® The certification is Part C of the reaffirmation agreement form. The first
part of Part C is not different than the certifications made by debtors' attorneys pre-
BAPCPA. In Part C, the attorney must certify that (1) the agreement represents a fully
informed and voluntary agreement by the debtor, (2) the agreement does not impose an
undue hardship on the debtor or debtor's dependents and (3) the attorney fully advised the
debtor of the legal effects and consequences of the agreement. However, if a presumption
of undue hardship is shown in Part D, i.e., the debtor's expenses and the amount of the
reaffirmed debt exceed the debtor's income, the attorney is required to certify that in the
attorney's opinion, the debtor can make the payments.* This certification is not required if
the creditor is a credit union.’

Presumption of Undue Hardship

The 2005 Act added § 524(m). This section states that until 60 days after an agreement
is filed with the court, it is presumed that the agreement is an undue hardship on the
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debtor if the debtor's monthly income less the debtor's monthly expenses is less than the
scheduled payments on the reaffirmed debt. This presumption shall be reviewed by the
court and may be rebutted in writing by the debtor if the statement includes an
explanation that identifies additional sources of funds to make agreed payments.® If the
presumption is not rebutted, the court may disapprove the agreement.” No agreement can
be disapproved without notice to the debtor and creditor, and a hearing to be concluded
before the debtor's discharge.? Section 524(m)(2) excuses reaffirmation of debts with
credit unions from the undue hardship limitations of § 524(m)(1). However, the
bankruptcy court can disapprove agreements with credit unions on grounds other than
undue hardship.’
Reaffirmation Procedure

The 2005 Act changed the procedure for the approval of reaffirmation agreements.

First, a reaffirmation of a consumer debt not secured by real estate is brought before
the court for approval by motion when the debtor is not represented by counsel.!® The
motion must be made by the debtor, and Form B240 contains the form of motion for the
debtor to make. Second, in a case where the debtor is represented by counsel, and there is
a presumption of undue hardship shown by Part D, the court is required to review the
agreement, and if the court may disapprove the agreement, must hold a hearing on notice
to the debtor and creditor.™ If the creditor is a credit union, no such hearing is required.

The court is to consider reaffirmations at the discharge hearing.*? Although Rule 4008
allows this hearing to be held within 30 days after the discharge, 8 524(m)(1) states that
the court’s disapproval of a reaffirmation agreement based on undue hardship must be
based on a hearing concluded prior to the entry of the debtor’s discharge.™

If the court schedules a hearing on approval of the reaffirmation agreement, either
because the debtor was not represented by counsel during the negotiation of the
agreement and the agreement does not involve real estate, or because a presumption of
undue hardship is not rebutted to the satisfaction of the court, the debtor must attend the
hearing or the agreement cannot be approved.'* At the hearing, the court is to advise the
debtor that reaffirmations are not required and to ensure that the debtor has been fully
informed concerning the effect of reaffirmation and of default on the reaffirmed debt.’ If
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the court approves the reaffirmation agreement, an order is entered granting the debtor’s
motion to approve the agreement.®

Under § 524(m), if the presumption of undue hardship is not rebutted to the
satisfaction of the court, the court may disapprove a reaffirmation agreement at the
hearing. The court may disapprove the reaffirmation agreement even when it is
accompanied by an attorney declaration.’

Timing Requirements for an Effective Reaffirmation

To be enforceable, the reaffirmation agreement must be entered into prior to discharge,
not necessarily filed with the court prior to discharge.’® However, after the debtor is
discharged, it is too late for a creditor to obtain an enforceable reaffirmation. Efforts to
pressure a debtor into entering into a reaffirmation agreement post-discharge -- including
efforts to pressure a debtor into "setting aside" the discharge (even assuming such a thing
were ever legally possible) — have been held “clear, clean, and obvious violations” of the
discharge injunction.”® This is true even if the debtor wants to reaffirm. The debtor's
desire to reaffirm certain dischargeable debts is not grounds for reopening the case?® or
revoking the discharge.?* Most courts are unwilling to "vacate" the discharge to allow a
debtor to enter into reaffirmations under the auspices of § 105.2? Even if such a procedure
was allowed, a creditor whose debt is reaffirmed after the discharge has been granted and
then vacated might well have problems enforcing the reaffirmation should the debtor
have a change of heart and stop paying off the reaffirmed debt.

The lesson for creditors and debtors is clear. The time for reaffirmation is very limited.
A creditor cannot obtain a reaffirmation before a bankruptcy petition is filed because any
pre-petition waiver of a bankruptcy discharge is against public policy and
unenforceable.” A creditor cannot obtain a reaffirmation after the discharge has been
granted, because that is unenforceable.?* The only time to obtain the reaffirmation is
between the filing of the petition and the granting of the discharge. Seeking a
reaffirmation with the debtor before the discharge is entered is not considered a violation
of the automatic stay unless the creditor harasses the debtor.?®
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Ordinarily, the discharge is entered automatically after the time for objecting to
discharge expires, unless an objection to discharge has been filed. Since objections to
discharge are fairly rare, that means that the discharge will ordinarily be granted, and the
time for obtaining an enforceable reaffirmation usually expires 60 days after the date first
set for the creditors' meeting.?® However, the time pressure on both the debtor and
creditor in the reaffirmation is eased by Bankruptcy Rule 4004(c) which allows the
debtor to obtain a 30-day delay in the entry of the discharge. The debtor can move within
that 30-day extension period to obtain a further delay of the discharge to a date certain,
should that prove necessary.?’ This gives the debtor a reasonable period of time for
negotiating reaffirmations. Only a debtor can obtain such an extension of the entry of the
discharge; a creditor cannot move to delay the entry of the discharge for this purpose.
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