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I Fair Debt Collection Practices Act: Overview

A. The Fair Debt Collection Practices Act (“FDCPA”) was adopted in 1978.  The
FDCPA addresses debt collection agencies and lawyers.  

B. The United States Supreme Court has confirmed that attorneys who regularly
collect consumer debts are covered by the FDCPA.  Heintz v. Jenkins, 514 U.S.
291 (1995).  

C. The FDCPA prohibits collection efforts which harass, cause an invasion of
privacy, abuse, which are false or deceptive, unfair or unconscionable.  

D. The FDCPA also outlines specific notice provisions and procedural requirements
for debt collectors.  

II Who is a Debt Collector?

A. 15 U.S.C. §1692a(6):  A “debt collector” is a person who “regularly collects or
attempts to collect directly or indirectly, debts owed or due...”

B. General application:

1. Collection agencies;
2. Attorneys;
3. Creditors using a false name;
4. Creditors collecting for another person;
5. Repossession and foreclosure companies;
6. Drafters or designers of deceptive forms;
7. Purchasers of debt after default;
8. Credit counselors (for profit); and
9. Check “guarantee” services.

C. The Act does not require compliance from a person who does not “regularly”
engage in debt collection.  Further, the Act only applies to consumer debts.  It
does not apply to business transactions.  

D. Entities which are generally excluded from the FDCPA:

1. Creditors (collecting their own debts), i.e. retail stores, banks, finance
companies; (note: this is not true of ch. 427 of the Wis. Consumer Act)
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2. Assignees (before default) (i.e. car finance companies, mortgage servicing
companies);

3. Government employees;
4. Business debts; and
5. Non-profit credit counseling services.

E. Employees of a debt collector may be individually liable, with their employer, for
violations of the FDCPA.  15 U.S.C. §1692a(6)(A).  Likewise, both the debt
collector agency and an attorney collecting on his behalf are individually liable for
the attorney’s violations. Ditty v. CheckRite, Ltd., 937 F. Supp. 1320 (D. Utah
1997).

F. While creditors are exempt from FDCPA coverage, when they use a fictitious
name they will be subject to liability under the Act.  15 U.S.C. §1692a(6).   The
implication of using a false name is that the creditor is not collecting but rather
that a third party debt collector is contacting the debtor.

G. Likewise, repossession and foreclosure companies and others whose principal
business is to enforce security interests are liable under the FDCPA.  15 U.S.C.
§1692a(6).  

H. Lawyers

1. Lawyers were included within the ambit of the FDCPA in a 1986
amendment passed by Congress.  An attorney who regularly collects
consumer debts is now subject to the FDCPA.  The lawyer must provide
validation notices, debt collection notices, and refrain from contacting
third parties.

2. Special considerations: The FDCPA contains a venue provision which
requires debt collectors to bring suit only in the district where the
consumer signed the contract upon which the debt is based.  Actions to
enforce interest against property may only be brought where the property is
situated.  Any less protective state law is preempted.

3. The notice and validation rights and of the debt collection purpose are
required in a litigation context even if the first communication is service of
a Summons and Complaint.  It is not material that the initial
communication occurs through litigation.  The notice and validation rights
are required regardless of the debt collector’s preference to litigate rather
than send a demand letter.

4. Pitfalls for lawyers:

C Threatening to sue when no intention or ability to do so;
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C Misrepresentation the source of the collection letter or attorney’s
involvement;

C Imposing specious deadlines; 
C Misleading representations as to the effect of litigation; and
C Filing suit other than in the court permitted by 15 U.S.C. §1692i.

III “Debts” Covered by the FDCPA

A. Statute: 15 U.S.C. §1692a(5): “Any obligation or alleged obligation of a consumer
to pay money arising out of a transaction in which the money, property, insurance
or services which are the subject of the transaction are primarily for personal,
family or household purposes, whether or not such obligation has been reduced to
judgment”.

B. The key elements of a debt are:

C Natural person;
C A transaction;
C Involving money, property, insurance or services; and
C For personal, family or household purposes.

C. A broad range of consumer debts are covered under the FDCPA:

C Dishonored checks;
C Rent - Romea v. Heiberger & Associates, 163 F. 3d 111 (2d Cir. 1998);
C Medical bills - Piplies v. Credit Bureau, Inc., 886 F. 2d 22 (2d Cir. 1989);
C Utility bills - Pollice v. National Tax Funding, L.P. 225 F 3d 379 (3d Cir.

2000);
C Insurance bills and claims - Heintz v. Jenkins, 514 U.S. 291, 115 S. Ct.

1489 (1995);
C Student loans - Brannan v. United Student Aid Funds, Inc. 94 F. 3d 1260

(9  Cir. 1996), cert. denied, 421 U.S. 1106 (1997); th

C Campground memberships - Dorsey v. Morgan, F. 60 F. Supp. 509(D. Nd
1991);

C Credit cards - Challen v. Town & Country Charge, 545 F. Supp. 1014
(N.D. Ill. 1982);

C Condominium fees - Fuller v. Becker & Poliakoff, P.A., 192 F. Supp. 2d
1361 M.D. Fla. 2002);

C Attorneys fees - Person v. Stupar, Schuster & Cooper, S.C., 136 F. Supp.
2d 957 (E.D. Wis. 2001);

C Judgments;
C Obligations discharged in bankruptcy;
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C Other debts - Hansen v. Ticket Track, Inc., 280 F. Supp. 2d 1196 (W.D.
Wash. 2003)(where parking fees were incurred in consumer’s personal
endeavors and paid with personal funds, the fees were consumer debts
covered by the FDCPA).

IV Collection Activities Under the FDCPA

A. The FDCPA covers all direct or indirect actions or attempts to collect debt,
including mistaken or alleged consumer debts.

V. A “creditor” under the FDCPA

A. Statute: 15 U.S.C. 1692a(4): 

A creditor is “any person who offers or extends credit creating a debt or to whom
a debt is owed, but such term does not include any person to the extent that he
receives an assignment or transfer of the debt in ‘defaults’ solely for the purpose
of facilitating collection of such a debt for another.”

VI General Principals of the FDCPA

A. The FDCPA protects the least sophisticated consumer.

1. The law was not “made for the protection of experts, but for the public -
that vast multitude of which includes the ignorant, the unthinking and the
credulous”.  Florence Mfg. Co. v. J.C. Dowd & Co. 2 Cir., 178 F. 73, 75
(1910); and the “fact that a false statement may be obviously false to those
who are trained and experienced does not change its character nor take
away it’s power to deceive others less experienced.”  Federal Trade
Commission v. Standard Education Soc., 302 U.S. 112, 116. Jeter v.
Credit Bureau, Inc., 760 F. 2d 1168 (11  Cir. 1985).th

2. This consumer protection purpose, as outlined in Jeter, has been utilized
as the bellwether of the least sophisticated consumer, or as stated by the 7th

Circuit: “However, we cannot simply apply a ‘least sophisticated
consumer’ standard.  Whether a consumer is more or less likely to be
harassed, oppressed or abused by a certain debt-collection practice does
not relate solely to the consumer’s relative sophistication; rather, such
susceptibility might be affected by the circumstances of a consumer or by
the relationship between the consumer and the debt collection agency.  For
example, a very intelligent and sophisticated consumer might well be
susceptible to harassment, oppression or abuse because he is poor (i.e. has
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limited access to the legal system), is on probation or is otherwise at the
mercy of a power relationship.  Although the standard enunciated in part II
supra, is not precisely applicable here, we believe that the consumer
protective purposes of the FDCPA require us to adopt an enallage standard
for violations of §1692d.  Thus, we hold that claims under §1692d should
be viewed from the perspective of a consumer whose circumstances make
him relatively more susceptible to harassment, oppression or abuse.”  See
also Horkey v. J.V.D.B. & Assocs., Inc., 333 F. 3d 769 (7  Cir. 2003).th

3. Notably, in the 7  Circuit, the least sophisticated standard has been coinedth

the “unsophisticated consumer standard” on grammatical grounds. 
Gammons v. G.C. Services, 27 F.3d 1254 (7  Cir. 1994).  The Gammonsth

case does not “significantly change the substance of the ‘least
sophisticated consumer’ standard as it has been routinely applied by the
courts.  Avila v. Rubin, 84 F.3d 222, 227 (7  Cir. 1996).th

4. In the 7  Circuit, whether a collection letter would mislead anth

unsophisticated consumer is a question of fact and not law.  While other
Circuits treat it as a mixed question or a question of law, there is no 7th

Circuit precedence that precludes a court from finding that a collection
letter is misleading on its face, as distinguished by its interpretation by an
unsophisticated consumer.  

B. Strict Liability

1. The FDCPA is a strict liability statute - Hartman v. Meridian Fin. Servs.,
Inc. 191 F. Supp. 2d 1031 (W.D. Wis. 2002); Booth v. Collection Experts,
Inc., 969 F. Supp. 1161 (E.D. Wis. 1997);

2. Liability will attach without regard to intent or knowledge or the
willfulness of the violation.

3. The exception to strict liability, which includes an analysis of intent or
knowledge, of claims under 15 U.S.C. §1692d(5), 1692e(4)(5).

4. A few courts have balked at imposing the FDCPA strict liability on
collection agencies when a misrepresentation was based upon erroneous
information provided by a creditor.  See Jenkins v. Heintz, 124 F. 3d 824
(7  Cir. 1997).th

C. Limitations on communications by debt collectors.

1. A debt collector may not contact at unusual or inconvenient times or
prohibited places.  15 U.S.C. §1692c(A)(1). This provision applies to
personal visits and other modes of communicating, including telephone,
mail, telegram or e-mail.  A collector may not contact at inconvenient
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times.  There is a presumption that any phone call received between 9:00
P.M. and 8:00 A.M. is made at an unusual or inconvenient time.  Contacts
could be considered inconvenient if the consumer was eating, attending to
an illness in the family or entertaining friends.  While Sunday used to be
viewed as a sacrosanct day against debt collection activity, that
presumption no longer exists.  However, a consumer may inform the
collector of the inconvenience, in which case the statute would apply.

2. Inconvenient places would include a consumer’s workplace.
3. A collector may not contact a consumer it knows to be represented by

counsel.  15 U.S.C. §1692c(A)(2).
4. Informing third parties of consumer’s indebtedness is prohibited.  15

U.S.C. 1692c(b)

i. Except for efforts to locate a consumer, a debt collector may not
phone, write or visit a consumer’s employer, co-worker, secretary,
relatives (except a spouse), friends, social worker, neighbors or any
other third parties about the debt without the consumer’s direct
prior consent, court permission or the effect of a post-judgment or
judicial remedy.

ii A collector may contact the following non-consumers in
connection with the consumer’s debt:

C The consumer’s attorney;
C A credit reporting agency;
C The creditor;
C The creditor or collector’s attorney;
C The consumer’s spouse;
C Parent, if the consumer is a minor;
C Guardian, executor or administrator; and
C Co-debtors.

D. A debt collector must halt its collection efforts upon receiving a written request
from a consumer to cease collection efforts or a written refusal to pay the debt. 15
U.S.C. §1692c(c).

i. Such written request shall be sent certified mail, return receipt requested,
in order to confirm documentation.  

ii. After such notice, the collector may contact the consumer only to advise
that collection efforts are being terminated and invoke other specified
remedies.  
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VII Conduct Serving to Harass, Oppress or Abuse is Prohibited 

B. The FDCPA provides that a “debt collector may not engage in any conduct, the
natural consequence of which is to harass, oppress or abuse any person in
connection with the collection of a debt.”  15 U.S.C. §1692d.
i. General conduct:

C Threats to contact third parties;
C Telephone messages left with neighbors;
C Intimidating, belittling or insulting behavior;
C Calling the consumer at work;
C A collector’s failure to provide meaningful self-identification.

C. Collectors may not threaten violence or criminal conduct.  15 U.S.C. §1692d(1).

D. Collectors may not use obscene, profane or abusive language.  15 U.S.C.
§1692d(2).

E. Shameless or prohibited.  15 U.S.C. §1692d(3).

F. Repeated or continuous phone calls are prohibited. 15 U.S.C. §1692d(5).

G. False and deceptive practices are also prohibited.  15 U.S.C. §1692f (filing a time-
barred suit is deceptive).

H. Collectors may not falsely represent the character, amount or legal status of any
debt.  15 U.S.C. §1692e(2)(A).

I. Creditors are prohibited from suggesting that non-payment will result in arrest,
imprisonment, garnishment, attachment, seizure or sale.  15 U.S.C. §1692e(4).

VIII Damages Under the FDCPA

A. Statutory damages up to $1,000.00.  Non-compliance with the FDCPA provides
for $1,000.00 statutory damages.  15 U.S.C. §1692k(a)(2)(A).  The award of
statutory damages is not necessarily related to the award of actual damages.  

B. Each person affected by a violation of FDCPA may recover a separate statutory
award for each violation.  

C. There can be multiple statutory damages for multiple violations.  

D. Punitive damage may be recovered in addition to actual or statutory damages.  
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E. Successful plaintiffs are entitled to awards of reasonable attorney fees.

i. The FDCPA is a quintessential consumer protection statute in that it
provides for fee shifting to a successful plaintiff.  15 U.S.C. §1692k(a)(3).

F. The FDCPA has a one-year statute of limitations for private actions.  15 U.S.C.
§1692k(d).

F. Jurisdiction of claims

i. State and federal courts have concurrent jurisdiction over FDCPA claims. 
15 U.S.C. §1692k(d).

ii. Personal jurisdiction and venue may be obtained over out-of-state
collectors. 

iii.

IX Debt Collector Defenses and Counterclaims

A. Unintentional violations resulting from bona fide error.  15 U.S.C. §1692k©.

I. To establish a defense of bona fide error, a debt collector must plead and
prove by a preponderance of the evidence that:

A. The error was unintentional;
B. The error was made in good faith;
C. The error resulted from a mistake; and
D. The collector maintained procedures, reasonably adapted a check

and avoid such errors.
Neilson v. Dickerson, 307 F. 3d 623 (7  Cir. 2002).th

II. Reliance on advice of counsel, is insufficient to raise defense. Baker v.
G.C. Servs. Corp., 677 f.2d 775, 779-80 (9  Cir. 1982).th

 
X.  Bankruptcy Code Violations: Bankruptcy Court or Civil Court

A. Bankruptcy Court preemption

1. Whether to bring such a case in Bankr. Ct. or otherwise is a question to be
decided on a claim by claim basis.  Wagner v. Ocwen Fed. Bank, 2000
U.S. Dist. LEXIS 12463 (N.D. Ill. Aug. 28, 2000) but see Cox v. Zale
Delaware, Inc., 239 F.3d 910 (7  Cir. 2001).th
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2. Does the Bankr. Code create a private right of action for enforcement of
the bankruptcy discharge.  The question focuses on whether the Bankr
Code provides for class actions for civil contempt for creditor and
collector violation of the bankr. discharge order and the provisions for
reaffirming debts.

3. No private right of action other than individual action for contempt in
bankruptcy:

| Pertuso v. Ford Motor Credit Co., 233 F.3d 417 (6  Cir. 2000).th

| Cox v. Zale Delaware, Inc., 239 F.3d 910 (7  Cir. 2001)th

| Walls v. Wells Fargo Bank 276 F.3d 502 (9  Cir. 2002).th

Essentially, these holdings provide that the Bankr. Code occupies the field of bankruptcy
relief and preempts state claims for refund of money paid on discharged debts. But see,
Tomas v. Bass & Moglowsky, 1999 U.S. Dist. LEXIS 21533 (D. Wis. June 29, 1999)(debt
collector’s allegations regarding a deficiency claim contained in its state law replevin
action for repossession of a dirt bike filed after consumer’s monetary debt was discharged
in bankruptcy violated §1692e(5) because debt collector had no right to pursue
deficiency).

B. Advising Clients to Avoid Bankruptcy

1. Request Collector to Stop Contacts

A. Cease contacts or state debt is not owed. §1692c© 
B. Send by certified, return receipt
C. Keep copy of correspondence
D. Give insight into why payment cannot be made

C Statute of Limitations on the Debt

A. May restart the SoL running
B. Be wary of acknowledging the debt 

2. Propose a Work Out

3. Contact Collector

C SLAPP suits

A. Strategic Lawsuit Against Public Participation
B. Liability for lawyer
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