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Rollie R. Hanson 
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I. Introduction 
 

This outline will focus on the filing and possible objections to secured claims in Chapter 13 
Bankruptcies in the context of mortgage backed securities.  Claims filed by a Trustee of a 
securitized (pooled or bundled) trust sometimes lack proper documentation to show that the trust 
owns or holds the note. 

What does Securitization mean? 

According to Investopedia it is the process through which an issuer creates a financial 
instrument by combining other financial assets and then marketing different tiers of the 
repackaged instruments to investors. The process can encompass any type of financial asset and 
promotes liquidity in the marketplace.  (This means that certificates are sold to investors. The 
investors are paid a return or dividend on the certificates and the money flowing in from sales of 
certificates could be used to finance more mortgage loans.) 

Mortgage-backed securities are a perfect example of securitization. By combining mortgages 
into one large pool, the issuer can divide the large pool into smaller pieces based on each 
individual mortgage's inherent risk of default and then sell those smaller pieces to investors 
 
http://www.investopedia.com/terms/s/securitization.asp#axzz1Zph3ruuy 

Securitization of residential mortgages  [*13] is "the process of aggregating a large number 
of notes secured by deeds of trust in what is called a mortgage pool, and then selling security 
interests in that pool of mortgages." Kurt Eggert, Held Up In Due Course: Predatory Lending, 
Securitization, and the Holder in Due Course Doctrine, 35 Creighton L. Rev. 503, 536 (2002). 
The process begins with a borrower negotiating with a mortgage broker for the terms of the loan. 
Then, the mortgage broker either originates the loan in its own name or in the name of another 
entity, which presumably provides the money for the loan. Almost immediately, the broker 
transfers the loan to the funding entity. "This lender quickly sells the loan to a different financial 
entity, which pools the loan together with a host of other loans in a mortgage pool." Id. at 538. 
 In re Alcide, 2011 Bankr. LEXIS 1989, at, 12-13 (May 27, 2011 D. Pa.,  citing, In re Weisband, 
427 B.R. 13, 21 (Bankr. D. Ariz. 2010).  

In the lending industry (mortgage lending) securitization is accomplished by the pooling of 
mortgage notes to Securitized Trusts which are set up to own and hold pools of mortgage loans. 
The trusts in turn issue securities to sell to investors. The trust has a tax exempt status under the 
Internal Revenue Code to create Real Estate Mortgage Investment Conduits (REMICs) to issue 
the certificates.  The securitized trusts are also known as REMIC trusts.  

Section 860D of the I.R.C. defines REMIC 
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§ 860D.  REMIC defined.  
(a) General rule. For purposes of this title, the terms 'real estate mortgage investment conduit' 
and 'REMIC' mean any entity-- 
   (1) to which an election to be treated as a REMIC applies for the taxable year and all prior 
taxable years, 
   (2) all of the interests in which are regular interests or residual interests, 
   (3) which has 1 (and only 1) class of residual interests (and all distributions, if any, with 
respect to such interests are pro rata), 
   (4) as of the close of the 3rd month beginning after the startup day and at all times thereafter, 
substantially all of the assets of which consist of qualified mortgages and permitted 
investments… 

 

 

The REMIC trusts are created by a Pooling and Servicing Agreement (PSA) or Trust 
Agreement among the institutional actors of the trust. The PSA for most trusts will be registered 
with the SEC along with a Prospectus which can be found on the SEC web site at www.sec.gov.  
You can also Google the name of the trust and often find the PSA or Trust Agreement as a short 
cut to the SEC web site. See, Appendix 1 as an example of portions of a PSA and a prospectus on 
file with the SEC.  

In addition, the sponsor and the depositor will usually enter into some kind of Mortgage Loan 
Sale or Assignment Agreement to facilitate the negotiation of the note to the trustee, via the 
depositor. 

The parties to the Trust Agreement or PSA will be the Trustee, the Master Servicer, the 
Sponsor, Depositor and a Custodian.  

Generally, there will be a sequence of conveyances required by Section 2.01of the Trust 
Agreement or PSA. The sequence is as follows: 

Originator 

↓ 

Sponsor 

↓ 

Depositor 

↓ 

Trustee 

 The originator will not transfer the note directly to the Trust. The sequence of conveyances 
is necessary to make the sale of the notes bankruptcy remote.   
 

 The Depositor must convey the mortgage notes to the Trustee by a particular date which will 
be defined by the PSA or Trust Agreement as the closing date. This will also be the startup date 
under the IRC for purposes of maintaining tax exempt status for the transfer of mortgage loans 
into the trust. 
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Practice pointer: If the Pooled Trust does not own or hold the note (if it cannot provide 
sufficient evidence/documentation to show this) it does not have standing and lacks the status of 
a Real Party in Interest to file a claim on the Chapter 13 and is not entitled to Relief from the 
Automatic Stay.  

II. Constitutional and Prudential Standing 
 

A. Constitutional (Article III) Standing 
 

Standing is constitutional requirement, grounded in Article III of the U.S. Constitution. In re 
Hwang, 396 B.R.757,768 (Bankr. C.D. CA 2008) 2008 Bankr. LEXIS 2969 

 

The U.S. Supreme Court has stated the standing requirement as follows: [HN12] "To qualify 
for standing, a claimant must present an injury that is concrete, particularized, and actual or 
imminent; fairly traceable to the defendant's challenged behavior; and likely to be redressed by a 
favorable ruling." Davis v. FEC, 128 S. Ct. 2759, 2768, 171 L. Ed. 2d 737 (2008). 

 

Standing is a "threshold question in every federal case, determining the power of the court to 
entertain the suit." Warth v. Seldin, 422 U.S. 490, 95 S. Ct. 2197, 45 L. Ed. 2d 343 (1975). 
Hence, "a defect in standing cannot be waived; it must be raised, either by the parties or by the 
court, whenever it becomes apparent." United States v. AVX Corp.., 962 F.2d 108, 116 n. 7 (1st 
Cir.1992). 

"In its constitutional dimension, standing imports justiciability: whether the plaintiff has 
made out a 'case or controversy' between himself and the defendant within the meaning of Art. 
III." Id. 

The threshold question of justiciability is a minimal standard – a party can show a  case or 
controversy by showing concrete injury, traceability and redressability 

B. Prudential Standing 
Apart from this minimum constitutional mandate, the Supreme Court recognizes other limits 

on the class of persons who may invoke the courts' decisional remedial powers. Id. at 499. These 
prudential limitations are self-imposed rules of judicial restraint, and principally concern whether 
the litigant (1) asserts the rights and interests of a third party and not his or her own, (2) presents 
a claim arguably falling outside the zone of interests protected by the specific law invoked, or (3) 
advances abstract questions of wide public significance essentially amounting to generalized 
grievances more appropriately addressed to the representative  [*769]  branches. In re Hwang at, 
768.  

“In the context of relief from the automatic stay, the requirements of standing and real party 
in interest are often confused because of the similarity in language between § 362(d)  [**26] and 
Rule 17 of the Federal Rules of Civil Procedure. Section 362(d) provides that relief from stay 
shall be granted "[O]n request of a party in interest." This is a substantive requirement, and it is 
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relatively broad: many parties are parties in interest for the purposes of § 362(d). IndyMac 
rightly argues that it qualifies as a party in interest for this motion. In re Hwang at, 769. 

The "real party in interest" requirement, on the other hand, is generally regarded as one of 
many "prudential" considerations that have been "judicially engrafted onto the Article III 
requirements for standing." See, e.g., In re Village Rathskeller, 147 B.R. 665, at 668 (Bankr. 
S.D.N.Y. 1992). To obtain relief in federal court, a party must meet both the constitutional 
requirements (standing) and the prudential requirements (including real party in interest).  

 

C.  Commentary 
 

Some of the first published decisions dealing with standing in regard to a relief from stay 
motion focused on the idea that the Court had to determine whether the creditor had a colorable 
claim.   

 

As the Court noted in In re Maisel, 378 B.R. 19, 21 (Bankr. D. Mass. 2007), "[t]he plain 
language of section 362 of the Bankruptcy Code requires that one be a 'party in interest' to seek 
relief from stay." Although the United States Court of Appeals for the First Circuit in Grella v. 
Salem Five Cent Sav. Bank, 42 F.3d 26, 32 (1st Cir. 1994), determined that relief from stay 
hearings should not involve a full adjudication on the merits of claims, defenses, or 
counterclaims, but rather should involve a determination of "whether a creditor has a colorable 
claim to property of the estate," this Court must ensure that Deutsche Bank is, in fact, a party in 
interest with standing to bring the Motion for Relief from Stay now before the Court. In re Robin 
Hayes, 393 B.R. 259, 266 (D. Mass. 2008)  

The colorable claim standard seems to imply a lower standard for the creditor to meet to 
pursue a relief from stay motion.  It is possible for the Court in focusing on the colorable claim 
determination will look to Section 362(d) which references a “party in interest” and ignore Rule 
7017 which defines a “real party in interest”.  Later cases seem to focus more on the concept of 
Prudential Standing and Real Party in Interest in determining standing. 

 

D. Cases which denied standing 

In re Wilhelm, 407 B.R. 392, 209 Bankr. LEXIS 1857 

In re Schwartz 366 B.R. 26 (Bankr. Mass. 2007)  

In re Robin Hayes, 393 B.R. 259(Bankr. D.Mass. 2008) 

In re Vargas, 396 B.R. 511 (Bankr. C.D. Cal. 2008) 

In re Maisel, 378 B.R. 19 (D. Mass. 2007) 

In re Tarantola, 2010 Bankr. LEXIS 2435(July 29, 2010 D. Az.) 

In re Weisbad, 427 B.R. 13, 2010 Bankr. LEXIS 981 (D.Az. 2010) 

E. Cases lifting the stay 
 

In re Almeida, 417 B.R. 140; 2009 Bankr. LEXIS 3991 (July 24, 2009 D. Mass.) 
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In re Relks, 2009 Bankr. LEXIS 4144 (December 18, 2009 D. Wyo.) 
 
In re Canellas, 2010 Bankr. LEXIS 390 (February 9, 2010 D. Fla.)(Court finds assignment of 
mortgage sufficient to lift stay) 
 

III. Two Basic Theories to Challenge Standing 

 
A. The Claimant or movant must show compliance with the conveyance requirements of 

the PSA in order for the Trust to own or hold the mortgage and note. The transfer of the 
note requires a true sale, with proper negotiation and delivery in accordance with the 
PSA and Mortgage Loan Sale and/or Assignment Agreement.  

See, In re Robin Hayes, 393 B.R. 259; 2008 Bankr. LEXIS 2191(Court notes Deutsche Bank 
was the trustee and party to a trust under the PSA.  Deutsche Bank failed to trace the identity of 
various holders and servicers of the mortgage from the originator.  D.B. submitted various 
documents including portions of the PSA to support its claim that it held the note.  D.B. failed to 
show that it was a party in interest and that it was asserting its own rights in that those of another 
entity.  D.B. failed to provide evidence that the debtor’s loan was included in the PSA and failed 
to provide a mortgage loan schedule to support its claim.) 

This theory argues that the trust is established by the PSA generally, under the laws of New 
York and the trustee’s rights, obligations, duties and all authority are derived from the formation 
of the trust.  The trustee’s only capacity or authority to acquire mortgage loans is by adhering to 
strict compliance with the PSA.  In other words, the trustee does not have any authority to 
acquire mortgage loans outside the terms of the PSA.  When the trustee files a claim in a 
bankruptcy it appears solely in its capacity as trustee under the terms of the PSA.   

1. Cases which have rejected  PSA challenges to standing 

 Kelly v. Deutsche Bank National Trust Company 2011 W.L. 226295 (D. Mass. June 9, 
2011)(Debtor does not have standing to invoke the PSA or prospectus because he is neither a 
party nor a third party beneficiary of the agreement.)  

 In re Almeida 417 B.R. 140 (Bankr. D. Mass. 2009) (Even if direct assignment to the trust 
violated the PSA, giving rise to unfavorable tax, regulatory, contractual and tor consequences,  
neither the PSA or the consequences would render the assignment itself invalid.  The Court 
indicated the debtor was not a third party beneficiary of the PSA and asserted the debtor lacked 
standing to object to breaches of the trust.) 

See also, In re Samuels 415 B.R. 8 (Bankr. D. Mass. 2009) 

B. Claimant must show negotiation and delivery of the note under Article 3 of the Uniform 
Commercial Code. Note this assumes the mortgage note is a negotiable instrument.  

 

1. In Wisconsin, Chapter 403 governs Negotiable Instruments. 

 

a. Applicable statutes.  
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 Section 403.104 Negotiable Instrument  
 (1) Except as provided in subs. (3) and (4), "negotiable instrument" means an 
unconditional promise or order to pay a fixed amount of money, with or without interest 
or other charges described in the promise or order, if all of the following apply:  
 (a) It is payable to bearer or to order at the time that it is issued or first comes into 
possession of a holder.  
 (b) It is payable on demand or at a definite time.  
 (c) It does not state any other undertaking or instruction by the person promising or 
ordering payment to do any act in addition to the payment of money, but the promise or 
order may contain any of the following:  
 1. An undertaking or power to give, maintain or protect collateral to secure payment.  
 2. An authorization or power to the holder to confess judgment or realize on or dispose 
of collateral.  
 3. A waiver of the benefit of any law intended for the advantage or protection of an 
obligor.  
 (2) "Instrument" means a negotiable instrument.  
 (3) An order that meets all of the requirements of sub. (1), except sub. (1) (a), and 
otherwise falls within the definition of check in sub. (6) is a negotiable instrument and a 
check.  
 (4) A promise or order other than a check is not an instrument if, at the time that it is 
issued or first comes into possession of a holder, it contains a conspicuous statement, 
however expressed, to the effect that the promise or order is not negotiable or is not an 
instrument governed by this chapter.  
 (5) An instrument is a note if it is a promise and is a draft if it is an order. If an 
instrument falls within the definition of both note and draft, a person entitled to enforce 
the instrument may treat it as either.  
 (6) "Check" means a draft, other than a documentary draft, payable on demand and 
drawn on a bank or means a cashier's check, teller's check, or demand draft. An 
instrument may be a check even though it is described on its face by another term, such 
as money order.  
 (7) "Cashier's check" means a draft with respect to which the drawer and drawee are the 
same bank or branches of the same bank.  
 (8) "Teller's check" means a draft drawn by a bank on another bank, or payable at or 
through a bank.  
 (9) "Traveler's check" means an instrument that is payable on demand, that is drawn on 
or payable at or through a bank, that is designated by the term "traveler's check" or by a 
substantially similar term, and that requires, as a condition to payment, a countersignature 
by a person whose specimen signature appears on the instrument.  
 (10) "Certificate of deposit" means an instrument containing an acknowledgment by a 
bank that a sum of money has been received by the bank and a promise by the bank to 
repay the sum of money. A certificate of deposit is a note of the bank.  
 (11)  
(a) Except as provided under par. (b), "demand draft" means a writing that is not signed 
by a customer, as defined in s. 404.104 (1) (e), that is created by a 3rd party under the 
purported authority of the customer for the purpose of charging the customer's account 
with a bank, that contains the account number of that account, and that contains at least 
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one of the following:  
 1. The customer's name.  
 2. A notation that the customer authorized the demand draft.  
 3. The statement "No signature required," "Authorization on file," or "Signature on file," 
or words to that effect.  
 (b) "Demand draft" does not include a check drawn by a fiduciary, as defined in s. 
403.307 (1) (a). 

 Section 403.106 Unconditional Promise or Order 
 (1)   
(a) Except as otherwise provided in this section, for the purposes of s. 403.104 (1), a 
promise or order is unconditional unless it states any of the following:  
 1. An express condition to payment.  
 2. That the promise or order is subject to or governed by another writing.  
 3. That rights or obligations with respect to the promise or order are stated in another 
writing.  
 (b) A reference to another writing does not of itself make the promise or order 
conditional.  
 (2) A promise or order is not made conditional by a reference to another writing for a 
statement of rights with respect to collateral, prepayment or acceleration or because 
payment is limited to resort to a particular fund or source.  
 (3) If a promise or order requires, as a condition to payment, a countersignature by a 
person whose specimen signature appears on the promise or order, the condition does not 
make the promise or order conditional for the purposes of s. 403.104 (1). If the person 
whose specimen signature appears on an instrument fails to countersign the instrument, 
the failure to countersign is a defense to the obligation of the issuer, but the failure does 
not prevent a transferee of the instrument from becoming a holder of the instrument.  
 (4) If a promise or order at the time that it is issued or first comes into possession of a 
holder contains a statement, required by applicable statutory or administrative law, to the 
effect that the rights of a holder or transferee are subject to claims or defenses that the 
issuer could assert against the original payee, the promise or order is not thereby made 
conditional for the purposes of s. 403.104 (1); but if the promise or order is an 
instrument, there cannot be a holder in due course of the instrument. 

 Section 403.109 Payable to Bearer or to Order 
 (1) A promise or order is payable to bearer if any of the following applies:  
 (a) It states that it is payable to bearer or to the order of bearer or otherwise indicates that 
the person in possession of the promise or order is entitled to payment.  
 (b) It does not state a payee.  
 (c) It states that it is payable to or to the order of cash or otherwise indicates that it is not 
payable to an identified person.  
 (2) A promise or order that is not payable to bearer is payable to order if it is payable to 
the order of an identified person or to an identified person or order. A promise or order 
that is payable to order is payable to the identified person.  
(3) An instrument payable to bearer may become payable to an identified person if it is 
specially endorsed under s. 403.205 (1). An instrument payable to an identified person 
may become payable to bearer if it is endorsed in blank under s. 403.205 (2). 
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 Section 403.201 Negotiation 
 (1) "Negotiation" means a transfer of possession, whether voluntary or 
involuntary, of an instrument by a person other than the issuer to a person who thereby 
becomes its holder.  
 (2) Except for negotiation by a remitter, if an instrument is payable to an identified 
person, negotiation requires transfer of possession of the instrument and its endorsement 
by the holder. If an instrument is payable to bearer, it may be negotiated by transfer of 
possession alone.  

 

 Section 403.203 Transfer of Instrument; Rights Acquired by Transfer 
(1) An instrument is transferred when it is delivered by a person other than its issuer for 
the purpose of giving to the person receiving delivery the right to enforce the instrument.  
 (2) Transfer of an instrument, whether or not the transfer is a negotiation, vests in the 
transferee any right of the transferor to enforce the instrument, including any right as a 
holder in due course, but the transferee may not acquire rights of a holder in due course 
by a transfer, directly or indirectly, from a holder in due course if the transferee engaged 
in fraud or illegality affecting the instrument.  
 (3) Unless otherwise agreed, if an instrument is transferred for value and the transferee 
does not become a holder because of lack of endorsement by the transferor, the transferee 
has a specifically enforceable right to the unqualified endorsement of the transferor, but 
negotiation of the instrument does not occur until the endorsement is made.  
 (4) If a transferor purports to transfer less than the entire instrument, negotiation of the 
instrument does not occur. The transferee obtains no rights under this chapter and has 
only the rights of a partial assignee.  

 

 Section 403.204 Endorsement 
1) "Endorsement" means a signature, other than that of a signer as maker, drawer or 
acceptor, that alone or accompanied by other words is made on an instrument for the 
purpose of negotiating the instrument, restricting payment of the instrument or incurring 
the endorser's liability on the instrument, but regardless of the intent of the signer, a 
signature and its accompanying words is an endorsement unless the accompanying 
words, terms of the instrument, place of the signature or other circumstances 
unambiguously indicate that the signature was made for a purpose other than 
endorsement. For the purpose of determining whether a signature is made on an 
instrument, a paper affixed to the instrument is a part of the instrument.  
 (2) "Endorser" means a person who makes an endorsement.  
 (3) For the purpose of determining whether the transferee of an instrument is a holder, 
an endorsement that transfers a security interest in the instrument is effective as an 
unqualified endorsement of the instrument.  
 (4) If an instrument is payable to a holder under a name that is not the name of the 
holder, endorsement may be made by the holder in the name stated in the instrument or in 
the holder's name or both, but signature in both names may be required by a person 
paying or taking the instrument for value or collection. 
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 Section 403.205 Special Endorsement; Blank Endorsement; Anomalous Endorsement 
(1) If an endorsement is made by the holder of an instrument, whether payable to an 
identified person or payable to bearer, and the endorsement identifies a person to whom it 
makes the instrument payable, it is a special endorsement. If specially endorsed, an 
instrument becomes payable to the identified person and may be negotiated only by the 
endorsement of that person. The principles stated in s. 403.110 apply to special 
endorsements.  
 (2) If an endorsement is made by the holder of an instrument and it is not a special 
endorsement, it is a blank endorsement. If endorsed in blank, an instrument becomes 
payable to bearer and may be negotiated by transfer of possession alone until specially 
endorsed.  
 (3) The holder may convert a blank endorsement that consists only of a signature into a 
special endorsement by writing, above the signature of the endorser, words identifying 
the person to whom the instrument is made payable.  
 (4) "Anomalous endorsement" means an endorsement made by a person who is not the 
holder of the instrument. An anomalous endorsement does not affect the manner in which 
the instrument may be negotiated 

 Section 403.301 Person entitled to enforce instrument 
Person entitled to enforce instrument. "Person entitled to enforce" an instrument means 
the holder of the instrument, a nonholder in possession of the instrument who has the 
rights of a holder, or a person not in possession of the instrument who is entitled to 
enforce the instrument under s. 403.309 or 403.418 (4). A person may be a person 
entitled to enforce the instrument even though the person is not the owner of the 
instrument or is in wrongful possession of the instrument.  

 Section 403.401 Signature 
(1) A person is not liable on an instrument unless the person signed the instrument, or the 
person is represented by an agent or representative who signed the instrument and the 
signature is binding on the represented person under s. 403.402.  
 (2) A signature may be made manually or by means of a device or machine and may be 
made by the use of any name, including a trade or assumed name, or by a word, mark or 
symbol executed or adopted by a person with present intention to authenticate a writing. 

 

 Section 403.308 and Status as holder in due Courts 
1) In an action with respect to an instrument, the authenticity of, and authority to make, 
each signature on the instrument is admitted unless specifically denied in the pleadings. If 
the validity of a signature is denied in the pleadings, the burden of establishing validity is 
on the person claiming validity, but the signature is presumed to be authentic and 
authorized unless the action is to enforce the liability of the purported signer and the 
signer is dead or adjudicated incompetent at the time of trial of the issue of validity of the 
signature. If an action to enforce the instrument is brought against a person as the 
undisclosed principal of a person who signed the instrument as a party to the instrument, 
the plaintiff has the burden of establishing that the defendant is liable on the instrument 
as a represented person under s. 403.402 (1).  
 (2) If the validity of signatures is admitted or proved and there is compliance with sub. 
(1), a plaintiff producing the instrument is entitled to payment if the plaintiff proves 
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entitlement to enforce the instrument under s. 403.301, unless the defendant proves a 
defense or claim in recoupment. If a defense or claim in recoupment is proved, the right 
to payment of the plaintiff is subject to the defense or claim, except to the extent the 
plaintiff proves that the plaintiff has rights of a holder in due course which are not subject 
to the defense or claim. 

 

 Section 403.309 Enforcement of Lost, destroyed or stolen instrument 
(1) A person not in possession of an instrument is entitled to enforce the instrument if all 
of the following apply:  
 (a) The person was in possession of the instrument and entitled to enforce it when loss of 
possession occurred.  
 (b) The loss of possession was not the result of a transfer by the person or a lawful 
seizure.  
 (c) The person cannot reasonably obtain possession of the instrument because the 
instrument was destroyed, its whereabouts cannot be determined or it is in the wrongful 
possession of an unknown person or a person that cannot be found or is not amenable to 
service of process.  
 (2) A person seeking enforcement of an instrument under sub. (1) shall prove the terms 
of the instrument and the person's right to enforce the instrument. If that proof is made, s. 
403.308 applies to the case as if the person seeking enforcement had produced the 
instrument. The court may not enter judgment in favor of the person seeking enforcement 
unless it finds that the person required to pay the instrument is adequately protected 
against loss that might occur by reason of a claim by another person to enforce the 
instrument. Adequate protection may be provided by any reasonable means.  

 

 Case analysis  

 

Welcome to Renendale Mr. Anderson.  

 

In re Wilhelm, 407 B.R. 392, 2009 Bankr. LEXIS 1857 (D. Idaho) 

1. Wilhelm appears to be a case involving extremely sloppy paperwork and lack of 
documentation to support relief from stay motions by several movants.  Even 
though there was no opposition to the motions, “the Court cannot simply grant 
relief on that basis.  Rather, the Court must first satisfy itself that relief is proper.” 
Id. at 2. 
 

2. The Court actually had five different motions before it and found the following 
common factual issues.  First, none of the notes presented with the motions named 
the movant as the payee.  Second, none of the notes were endorsed either in blank or 
to any specific person or entity.  
 
Movant           Payee 
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3. The Court engaged in a discussion of standing and real party in interest 
requirements. 
 

4. Standing and the real-party-in-interest requirement are related, but not identical, 
concepts. Standing encompasses both constitutional and prudential elements. See, e.g., 
Warth v. Seldin, 422 U.S. 490, 498-99, 95 S. Ct. 2197, 45 L. Ed. 2d 343 (1975); In re 
Simplot, 2007 WL 2479664, at *9 (Bankr. D. Idaho. Aug. 28, 2007). To have 
constitutional standing, the litigant must allege an "injury that is concrete, particularized, 
and actual or imminent; fairly traceable to the defendant's challenged behavior; and likely 
to be redressed by a favorable ruling." Davis v. Fed. Election Comm'n, ___ U.S. ___, 128 
S. Ct. 2759, 2768, 171 L. Ed. 2d 737 (2008). Prudential standing includes the idea that the 
injured party must assert its own claims, rather than another's. See, e.g., Warth, 422 U.S. 
at 499. Thus, the real-party-in-interest doctrine generally falls within the prudential 
standing doctrine. See Hwang, 396 B.R. at 769. That is,  [**13] as "a prudential matter, a 
plaintiff must assert 'his own legal interests as the real party in interest, Dunmore v. 
United States, 358 F.3d 1107, 1112 (9th Cir. 2004), as found in Fed. R. Civ. P. 17[.]'" 
Mitchell, 2009 Bankr. LEXIS 866, 2009 WL 1044368, at *2.  Id. at, 12-13.  

 

5. The Court went on to review the standing issues in regard to the movant’s interests 
and the note.  In doing so, the Court analyzes the real party in interest as the person 
entitled to enforce the note.   

 
6. Applying these principles in the § 362 stay relief context, each Movant must show that it 

has an interest in the relevant note, and that it has been injured by debtor's conduct 
(presumably through a default on the note). Such is necessary to establish constitutional 
standing. Cf. In re Hayes, 393 B.R. 259, 268-70 (Bankr. D. Mass. 2008) (movant lacked 
standing altogether as it failed to show the note was transferred to it, and thus had no 
rights of its own to assert). Beyond that, Movants must also show they have the right, 
under applicable substantive law, to enforce the notes. As explained by one court, the 

Indymac Federal Bank, FSB Land Home Financial 
Services 

JP Morgan Chase Bank Aegis Wholesale 
Corporation 

JP Morgan Chase Filed on 
behalf of BOA as Trustee 

Ocwen Loan Servicing on behalf 
of HSBC Bank USA, N.A as 
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Aurora Loan Services 

WMC Mortgage 
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Solutions 

Plaza Home Mortgage 



 

12 
  

"real party in interest in relief from stay is whoever is entitled to enforce the obligation 
sought to be enforced." Jacobson, 402 B.R. at 366; see also id. at 367 ("Generally, a 
party without the legal right under applicable substantive law to enforce the obligation at 
issue . . . lacks prudential standing."); In re Sheridan, 09.1 I.B.C.R. at 25, 2009 Bankr. 
LEXIS 552, 2009 WL 631355, at *4 [**14] . In other words, Movants must also satisfy 
the prudential, real-party-in-interest standing component. Id. at, 14.  

 
7. Using this analysis, the Court posed two threshold questions in regard to each of the 

relief from stay motions.  First, whether the movants had established an interest in 
the notes and second, are the movants entitled to enforce the notes.  The Court 
answered both of these threshold questions in the negative.  
 

8. In rejecting the movants argument that relief from stay motions do not need to be 
pursued by a real party in interest, and that they do not have the burden of proving 
standing to obtain relief the Court asserted the following.   

 
9. As to the real-party-in-interest argument, this Court recently held that motions brought 

under § 362(g) are subject to Federal Rule of Civil Procedure 17's requirement that 
actions be prosecuted in the name of the real party in interest. In re Sheridan, 09.1 
I.B.C.R. at 25, 2009 Bankr. LEXIS 552, 2009 WL 631355, at *3. As explained in 
Sheridan: 

  
10. Under Rule 9014, which by virtue of Rule 4001(a)(1) governs stay relief requests, 

certain "Part VII" rules are applicable. See Rule 9014(c). Among these incorporated 
rules is Rule 7017, which in turn incorporates Fed. R. Civ. P. 17, and Rule 17(a)(1) 
provides that "An action must be prosecuted in the name of the real party in 
interest." Id. at, 15.  

 
11. Bank of America and HSBC also argued that they could establish standing 

solely by the allegations in the motions.  In addition, they argued that the 
party challenging standing has the burden to disprove standing.  As to the 
first argument, the Court stated,  

 

12. Bank of America/HSBC initially fail to recognize that this Court may raise standing 
issues sua sponte. 14 Similarly, they fail to acknowledge that a party seeking to 
invoke a federal court's jurisdiction must prove its standing. See Lujan v. Defenders 
of Wildlife, 504 U.S. 555, 561, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992). This 
obligation exists separate and apart from other elements of a plaintiff's claim. See id. 
As the Supreme Court explained, because elements of standing are not mere 
pleading requirements but rather an indispensable part of the plaintiff's case, each 
element must be supported in the same way as any other matter on which the 
plaintiff bears the [*400]  burden of proof, i.e., with the manner and degree of 
evidence  [**17] required at the successive stages of the litigation. Id. at, 17. 
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13. The Court also engaged in a discussion in regard to the burden of proof 
pertaining to relief from stay motions.  

 
14. As applied in the stay relief context, movants bear the burden of proof on standing, in 

addition to the other elements necessary to obtain relief. Cf., e.g., In re Hayes, 393 B.R. at 
267 ("To have standing to seek relief from the automatic stay, [movant] Deutsche Bank 
was required to establish that it is a party in interest and that its rights are not those of 
another entity."). 
 

15. As for the proof required to demonstrate standing, it depends upon the stage of the 
proceedings. At the pleading stage, plaintiffs in federal court may rely on the allegations 
of their complaint to establish standing. Lujan, 504 U.S. at 561. Similarly, stay relief 
movants may initially rely upon their motion. But if a trustee or debtor objects to a  
[**18] stay relief motion based upon lack of standing, the movant must come forward 
with evidence. Additionally, if the stay relief motion itself reveals a lack of standing, 
movants cannot rest on the pleadings. See, e.g., Sprewell v. Golden State Warriors, 266 
F.3d 979, 988-89, amended on denial of pet'n for reh'g, 275 F.3d 1187 (9th Cir. 2001.  
Id. at, 17-18. 

 

16. As Bank of America/HSBC correctly point out, § 362(g) imposes upon the party 
opposing stay relief the burden of proof on all issues -- other than the existence of the 
debtor's equity in the collateral. See generally 3 Collier on Bankruptcy P 362.10 (Alan N. 
Resnick & Henry J. Sommer, eds., 15th ed. rev. 2009). But § 362(g) "does not address 
the burden of going forward with evidence,  [**20] which is generally placed upon the 
party seeking relief." Id. As explained in In re Kowalsky, 235 B.R. 590, 594 (Bankr. E.D. 
Tex. 1999), "the party requesting relief from the stay must sustain the initial burden of 
production or going forward with the evidence to establish that a prima facie case for 
relief exists before the respondent is obligated to go forward with its proof." Accord In re 
[*401]  Elmira Litho, Inc., 174 B.R. 892, 900 (Bankr. S.D.N.Y.1994) ("[A] party can bear 
the initial burden of going forward even if it does not bear the ultimate burden of 
persuasion. If it fails to carry its initial burden, the Court will dismiss its application 
without requiring the party that bears the ultimate burden of persuasion to offer any 
evidence."). So it is here. To make out a prima facie case, Bank of America/HSBC must 
demonstrate standing. 

 

17. After rejecting the movant’s arguments pertaining to standing and burden of proof, 
the Court went on to review the substantive law governing negotiable instruments.  
The Court determined that in order to resolve the standing and real party in 
interest issues before it, it had to determine who had the right to enforce the note.  
Since bankruptcy law does not provide for enforcement of promissory notes, the 
Court looked to article three of the Idaho Uniform Commercial Code. 
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18. Under Article 3, persons entitled to enforce an instrument include: (1) a "holder of the 
instrument," and (2) "a nonholder in possession of the instrument who has the rights of a 
holder[.]" Idaho Code § 28-3-301(i), (ii). Id. at, 21 
 

19. The Court noted that in order to be the holder of an instrument the party must 1. 
possess the note and 2. the note must be payable to the person in possession of the 
note or to bearer.  Since none of the notes had been endorsed either in blank or 
specifically to the movants, none of them could claim to be a holder of the 
instrument. 
 

20. The Court went on to determine whether any of the movants had the status of non-
holders in possession of the instrument with the rights of a holder.  A non-holder in 
possession includes persons who acquire physical possession of an unendorsed note 
however, the non-holder must show the transaction by which the non-holder 
acquired the note.   
 

 

21. A "nonholder in possession of the instrument who has the rights of a holder," Idaho Code 
§ 28-3-301(ii), includes persons who acquire physical possession  [**22] of an 
unindorsed note. See Idaho Code § 28-3-203 (1), (2). 17 As the statutory comments 
explain, however, such nonholders must "prove the transaction" by which they acquired 
the note: 

  
   If the transferee is not a holder because the transferor did not indorse, the 
transferee is nevertheless a person entitled to enforce the instrument under Section 
3-301 if the transferor was a holder at the time of transfer. Although the transferee 
is not a holder, under subsection (b) [sic, (2)] the transferee obtained the rights of 
the transferor as holder. Because the transferee's rights are derivative of the 
transferor's rights, those rights must be proved. Because the transferee is not a 
holder, there is no presumption under Section 3-308 that the transferee, by 
producing the instrument, is entitled to payment. The instrument, by its terms, is 
not payable to the transferee and the transferee must account for possession of the 
unindorsed instrument by proving the transaction [*402]  through which the 
transferee acquired it. Id. at, 22-23 
 

22. Note that the analysis at this point in the case under the Idaho Uniform Commercial 
Code, the Court references § 28-3-203 (1), (2). a statute similar or identical to 
Section 403.203(1) of the Wisconsin Uniform Commercial Code which states, “an 
instrument is transferred when it is delivered by a person other than its issuer for 
the purpose of giving to the person receiving delivery the right to enforce the 
instrument.” Wis. Stat. Section 403.203 
 

23. In Wilhelm, the Court noted that the note, by its terms was not payable to the 
movants as transferees and the transferees had to explain the possession of the 
unendorsed notes by proving the transaction by which the movants acquired the 
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notes, or in other words explain the purpose of the transfer and the purpose would 
have to be the right to enforce the instrument. 
 

24. The Court also went on to determine that the movants had not shown actual 
possession of the notes. 
 

25. Importantly, however, if a person "proves the transaction" by which it acquired the note, 
but fails to show possession, he or she cannot enforce the note. See generally 11 Am. Jur. 
2d Bills and Notes § 210 (2009) (discussing differences between a "holder" of a note, and 
an "owner" of a note). Again, the statutory comments explain: 

  
   [A] person who has an ownership right in an instrument might not be the 
person entitled to enforce the instrument. For example, suppose X is the owner 
and holder of an instrument payable to X. X sells the instrument to Y but is 
unable to deliver immediate possession to Y. Instead, X signs a document 
conveying all of X's right, title  [**24] and interest in the instrument to Y. 
Although the document may be effective to give Y a claim of ownership of the 
instrument, Y is not the person entitled to enforce the instrument until Y 
obtains possession of the instrument. No transfer of the instrument occurs under 
Section 3-203(a) until it is delivered to Y. 

 

26. In making this determination, the Court once again noted that the movants could 
not show possession of the notes because the notes were not endorsed as required by 
the UCC.  The Court found the declarations of the movants to fail as inadmissible 
legal conclusions.   

 
27. The Court questions whether the declarants appreciated the legal significance of the term 

"holder" and meant to assert the legal conclusion, or whether they simply signed form 
declarations provided to them, presumably by Counsel.  [**26] Further, Movants cannot 
rely on these declarations to demonstrate that Movants are nonholders in possession of 
the notes, with rights to enforce. See Idaho Code § 28-3-203, cmt. 2. Not only do the 
declarations fail to actually state that Movants possess the notes, there is no foundation 
for any such statement. See generally Fed. R. Evid. 602 (witness "may not testify to a 
matter unless evidence is introduced sufficient to support a finding that the witness has 
personal knowledge of the matter"). Nor is there foundation for the declaration testimony 
regarding Movants' purported ownership interest in the notes. See generally Fed. R. Evid. 
602, 803(6). 

 

28. Finally, the Court determined that the movants could not rely upon an assignments 
of the mortgages through Mortgage Electronic Registration Systems because there 
was nothing to show that MERS had any authority to transfer the notes.  

 
In re Kemp,  2010 Bankr. LEXIS 4085 
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29. In the Kemp case, the debtor challenged the claimant’s right to enforce the note 
permanently on the argument that the note was not properly endorsed to the 
claimant as a transferee and had never been placed in the transferee’s possession.  
The Court sustained the debtor’s objection to the Proof of Claim based upon the 
testimony of a former Countrywide Bank employee.  the employee testified that the 
original note had never left the possession of Countrywide Bank (as the originator of 
the loan).  In addition, the claimant originally produced a note with no endorsement 
on it accompanied by an unsigned allonge in favor of “America’s Wholesale 
Lender” and directing the debtor to “pay to the order of Countrywide Home Loans, 
Inc., d/b/a America’s Wholesale Lender”.  Id., at 4.  At the trial, Countrywide 
produced a new undated allonge directing the debtor to “pay to the order of Bank of 
New York, as trustee for the Certificateholders CWABS, Inc., Asset-Backed 
Certificates, Series 6006-8”.  Moreover, the new allonge was never attached to the 
note.  

 
30. Note that an allonge is a separate paper from the note that may contain an 

endorsement for the negotiation or transfer of the note.  Section 403.204 of 
Wisconsin Statutes states, “for the purpose of determining whether a signature is 
made on an instrument, a paper affixed to the instrument is a part of the 
instrument.”  This section of the Wisconsin UCC basically states that an allonge 
must be affixed that is, attached to the note.   

 
31. While the Court ultimately based its decision on an analysis of the Uniform 

Commercial Code, it did take note the requirements under the PSA for the proper 
transfer of the note to the pooled trust.   
 

32. Shortly after the execution by the debtor of the note and mortgage, the instruments 
executed by the debtor were apparently pooled with other  [*5] similar instruments and 
sold as a package to the Bank of New York as Trustee. On June 28, 2006, a Pooling and 
Servicing Agreement ("PSA" or "the Agreement") was executed by CWABS, Inc. as the 
depositor, with Countrywide Home Loans, Inc., Park Monaco, Inc. and Park Sienna, LLC 
as the sellers, Countrywide Home Loans Servicing LP ("Countrywide Servicing") as the 
master servicer, and the Bank of New York as the Trustee. Pursuant to the Agreement, 
the depositor was directed to transfer the Trust Fund, consisting of specified mortgage 
loans and their proceeds, including the debtor's loan, to the Bank of New York as 
Trustee, in return for certificates referred to as Asset-backed Certificates, Series 2006-8. 
The sellers sold, transferred or assigned to the depositor "all the right, title and interest of 
such Seller in and to the applicable Initial Mortgage Loans, including all interest and 
principal received and receivable by such Seller." PSA § 2.01(a) at 52. In turn, the 
depositor immediately transferred "all right title and interest in the Initial Mortgage 
Loans," including the debtor's loan, to the Trustee, for the benefit of the certificate 
holders. Id. 
 

33. The Agreement expressly provided  [*6] that in connection with the transfer of each loan, 
the depositor was to deliver "the original Mortgage Note, endorsed by manual or 
facsimile signature in blank in the following form: 'Pay to the order of              without 
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recourse', with all intervening endorsements that show a complete chain of endorsement 
from the originator to the Person endorsing the Mortgage Note." PSA § 2.01(g)(i) at 56. 
Most significantly for purposes of this discussion, the note in question was never 
indorsed in blank or delivered to the Bank of New York, as required by the Pooling and 
Servicing Agreement. Id. at, 4-6.  
 

34. Note that the Court seems to simply assume that the debtor’s note and mortgage 
were actually pooled with other notes and then sold to the Bank of New York as 
Trustee. Ultimately, the Court found that while the debtor’s mortgage had been 
assigned to the Bank of New York, Countrywide had not transferred possession of 
the note to the trustee. 

35. In sum, we have established on this record that at the time of the filing of the proof of 
claim, the debtor's mortgage had been assigned to the Bank of New York, but that 
Countrywide did not transfer possession of the associated note to the Bank. Shortly 
before trial in this matter, the defendant executed an allonge to transfer the note to the 
Bank of New York; however, the allonge was not initially affixed to the original note, 
and possession of the note never actually changed. The Pooling and Servicing Agreement 
required an indorsement and transfer of the note to the Trustee, but this was not 
accomplished prior to the filing of the proof of claim. The defendant has now produced 
the original note and has apparently affixed the new allonge to it, but the original note 
and allonge still have not been transferred to the possession of the Bank of New York. 
Countrywide, the originator of the loan, filed the proof of claim on behalf of the Bank of 
New York as Trustee, claiming that it was the servicer for the loan. Pursuant to the PSA, 
Countrywide Servicing, and not Countrywide, Inc., was the master  [*11] servicer for the 
transferred loans.8 At all relevant times, the original note appears to have been either in 
the possession of Countrywide or Countrywide Servicing.9 
 

36. In disallowing the claim, the Kemp Court applied Section 502(b)(1) of the 
Bankruptcy Code.   
 

37. With this factual backdrop, we turn to the issue of whether the challenge to the proof of 
claim filed on behalf of the Bank of New York, by its servicer Countrywide, can be 
sustained. [HN1] Under the Bankruptcy Code, a claim is deemed allowed unless a party 
in interest objects. 11 U.S.C. § 502(a). If an objection to a claim is made, the claim is 
disallowed "to the extent that . . . such claim is unenforceable against the debtor and 
property of the debtor, under any agreement or applicable law for a reason other than 
because such claim is contingent or unmatured." 11 U.S.C. § 502(b)(1). 
 

38. The Court found the Countrywide claim to be unenforceable under the New Jersey 
UCC for two reasons.  First, the Bank of New York as the owner of the note had 
never had possession of the note and that was fatal to its enforcement.  Second, upon 
the sale of the note and mortgage to the trustee, the note was not properly endorsed 
to the new owner and that also defeated the enforceability of the note. We can see 
that the testimony of the Countrywide witness hurt their argument because the 
witness stated the note had never been transferred to the trustee and therefore 
BONY never had possession of the note.  While the Kemp case is certainly going to 
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be remembered for this testimony, it is important to keep in mind that the improper 
endorsement on the note would have in and of itself been sufficient to deny the claim 
under the Uniform Commercial Code.  Further, it is also important to note that the 
Court did look at the PSA and the conveyance requirements.  
 

39. In analyzing the standing and enforceability issues, the Court referenced a section of 
the New Jersey Uniform Commercial Code that mirrors Section 403.301 of the 
Wisconsin UCC.   

 

40. A party is entitled to enforce a negotiable instrument if it is "the holder of the instrument, 
a nonholder in possession of the instrument who has the rights  [*14] of a holder, or a 
person not in possession of the instrument who is entitled to enforce the instrument 
pursuant to 12A:3-309 or subsection d. of 12A:3-418." N.J.S.A. 12A:3-301. In this case, 
the creditor may not enforce the instrument under any of the three statutory qualifiers. 
 

41. Also, it is noteworthy that the Kemp Court analyzed the statute with three qualifiers 
for enforcement while the Wilhelm Court noted only two qualifiers. 
 

42. In analyzing the trustee’s status as a holder of the note, the Court found,  

 
"Mere ownership or possession of a note is insufficient to qualify an individual as 
a 'holder'." Adams v. Madison Realty & Dev. Inc., 853 F.2d 163, 166 (3d Cir. 
1988). Where, as here, the ownership of an instrument is transferred, the 
transferee's attainment of the status of "holder" depends on the negotiation of the 
instrument to the transferee. N.J.S.A. 12A:3-201(a). The two elements required for 
negotiation, both of which are missing here, are the transfer of possession of the 
instrument to the transferee, and its indorsement by the holder. N.J.S.A. 12A:3-
201(b). Id. at, 14 

 

43. The second element required to negotiate an instrument to the transferee, i.e., 
indorsement of the instrument by the holder, is also missing here. [HN4] An indorsement 
means "a signature, other than that of a signer  [*16] as maker, drawer, or acceptor, that 
alone or accompanied by other words is made on an instrument for the purpose of 
negotiating the instrument, restricting payment of the instrument, or incurring indorser's 
liability on the instrument." N.J.S.A. 12A:3-204. The indorsement may be on the 
instrument itself, or it may be on "a paper affixed to the instrument." Id. Such a paper is 
called an "allonge", defined as "[a] slip of paper sometimes attached to a negotiable 
instrument for the purpose of receiving further indorsements when the original paper is 
filled with indorsements." See Black's Law Dictionary at 88 (9th Ed. 2009). 
 

44. The Kemp Court also found the claimant failed to qualify as a non-holder in 
possession with the rights of a holder. 
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45. Nor does the claimant qualify as a non-holder in possession who has the rights of a 
holder. [HN6] "A person may be a person entitled to enforce the instrument even though 
the person is not the owner of the instrument or is in wrongful possession of the 
instrument." N.J.S.A. 12A:3-301. The Official Comment to section 3-301 adds that [HN7] 
this definition: 

  
   includes a person in possession of an instrument who is not a holder. A 
nonholder in possession of an instrument includes a person that acquired rights 
of a holder by subrogation or under Section 3-203(a). It also includes both a 
remitter that has received an instrument from the issuer but has not yet 
transferred or negotiated the instrument to another person and also any other 
person who under applicable  [*20] law is a successor to the holder or 
otherwise acquires the holder's rights. 

 
  

46. Id. at UCC Comment to § 3-301. Countrywide, the originator of the loan and the original 
"holder" of the note, sold the note to the Bank of New York as Trustee. In this way, the 
Bank of New York is a successor to the holder. As a successor to the holder of the note, 
the Bank of New York would qualify as a non-holder in possession who could enforce 
the note by its servicer if it had possession of the note. Because the Bank of New York 
does not have possession of the note, and never did, it may not enforce the note as a 
nonholder in possession. 

 
47. This has an echo of the analysis of  Wilhelm. Had the claimant been able to show 

that it did have possession of the note, it would still have had to show the Court that 
the purpose of receiving delivery of the note was to obtain the right to enforce the 
instrument.    Remember Section 403.203 of the Wisconsin UCC. 

 
48. In regard to the non-holder not in possession, the Kemp court noted that this 

category would allow a claimant to enforce a note that had been lost, destroyed, or 
stolen.  In addition, a provision concerning payment or acceptance by mistake did 
not apply in the Kemp case. 
 

In re Veal, 2011 LEXIS 2359 (June 10, 2011 BAP 9TH Cir.) 
 

49. The Veal case also contains an analysis of the U.C.C.  In Veal, the BAP panel 
overruled the trial Court’s decision to lift the stay based upon an assignment of the 
mortgage without any showing that either Wells Fargo had obtained the note.  

 
50. In the Veal case, “Among other objections, the Veals contended that AHMSI lacked 

standing. According to the Veals, AHMSI needed to establish that it was authorized to act 
as servicing agent on behalf of Wells Fargo, and that either AHMSI or Wells Fargo had 
to be qualified as holders of the Note, within the meaning of Arizona's version of the 
Uniform Commercial Code.” Id. at, 6.  
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51. The Veal Court goes into a discussion of Prudential Standing and Real Party in 
Interest.   

 

52. Even though Wells Fargo and AHMSI may meet the constitutional minima for standing, 
this determination does not end the inquiry. They must also show they have standing 
under various prudential limitations on access to federal courts. Prudential  [*16] 
standing "'embodies judicially self-imposed limits on the exercise of federal 
jurisdiction.'" Sprint, 554 U.S. at 289 (quoting Elk Grove, 542 U.S. at 11); County of 
Kern, 581 F.3d at 845. 
 

53. In this case, one component of prudential standing is particularly applicable. It is the 
doctrine that a plaintiff must assert its own legal rights and may not assert the legal rights 
of others. Sprint, 554 U.S. at 289; Warth, 422 U.S. at 499; Oregon v. Legal Servs. Corp., 
552 F.3d 965, 971 (9th Cir. 2009). 

 
 

54. This formulation of the prudential standing doctrine, however,  [*17] conflates somewhat 
with the real party in interest doctrine found in Rule 7017.10 While at least one prominent 
authority maintains that the third party standing doctrine and the real party in interest 
requirement are legally distinct, 6A Charles Alan Wright, Arthur R. Miller & Mary Kay 
Kane, Federal Practice and Procedure, Civil § 1542 (3d ed. 2010), another authority 
succinctly summarizes the practical distinction: "Generally, real parties in interest have 
standing, but not every party who meets the standing requirements is a real party in 
interest." 4 Moore's Federal Practice § 17.10[1], at p.17-15 (3d ed. 2010) (footnotes 
omitted). 

 
55. The Veal court focused on whether Wells Fargo or AHMSI were a real party in 

interest noting how well its purpose and function are understood.  It appears that 
this commentary dealt with Article 3 and Article 9 of the UCC and raised the 
Court’s awareness that Article 9 can come into play for the transfer or sale of 
mortgage notes to another party, including a securitized trust.  However, while the 
Court references some sections of Article 9, it primary analysis seems to be under 
Article 3 with focus on the person entitled to enforce the note.   

 

56. Civil Rule 17(a)(1) starts simply: "An action must be prosecuted in the name of the real 
party in interest." Although the exact definition  [*19] of a real party in interest may defy 
articulation, its function and purpose are well understood.  As stated in the Advisory 
Committee Notes for Civil Rule 17,  

 In its origin the rule concerning the real party in interest was permissive in purpose: 
it was designed  to allow an assignee to sue in his own name. That having been 
accomplished, the modern function  of the rule in its negative aspect is simply to 
protect the defendant against a subsequent action by  the party actually entitled to 
recover, and to insure generally that the judgment will have its proper  effect as 
res judicata. 
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57. Most real party in interest inquiries focus on whether the plaintiff or movant holds the 

rights he or she seeks to redress. 
 
 

58. Real party in interest doctrine thus melds procedural and substantive law; it ensures that 
the party bringing the action owns or has rights that can be vindicated by proving  [*21] 
the elements of the claim for relief asserted. It also has another key aspect, as the 
Advisory Committee Notes acknowledge: if the party bringing the action loses on the 
merits, it ensures that the person defending the action can preclude anyone from ever 
seeking to vindicate, or collect on, that claim again. 

 
59. The Veal court notes that it must make a determination of the applicable 

substanvitve law in order to do the propert analysis of the Real Party status of Wells 
Fargo and /or  AHMSI. In doing so, it looks not only to Article 3 of the UCC, but 
references Article 9 as well.  
 

60. In its review of the law, the court notes, “Article 3, however, deals primarily with 
payment obligations surrounding a negotiable instrument, and the identification of the 
proper party to be paid in order to satisfy and discharge the obligations represented by 
that negotiable instrument. As will be seen, Article 3 does not necessarily equate the 
proper person to be paid with the person who owns the negotiable instrument. Nor does it 
purport to govern completely the manner in which those ownership interests are 
transferred. For the rules governing those types of property rights, Article 9 provides the 
substantive law.17 UCC § 9-109(a)(3) (Article 9 "applies to . . . a sale of . . . promissory 
notes").18 Article 9 includes rules, for example, governing the effect of the transfer of a 
note on any security given for that note such as a mortgage or a deed of trust.19 As a 
consequence, Article 9 must be consulted to answer many questions as to who owns or 
has other property interest in a promissory note. From this it follows that the 
determination  [*25] of who holds these property interests will inform the inquiry as to 
who is a real party in interest in any action involving that promissory note.” Id. at, 24-25. 

The court references Section 9-203(a)(3),  9-102(a)(65), 9-102(a)(47) and 9-203(g).  

61. These statutes correspond to the following Sections under Chapter 409 of Uniform 
Commercial Code – Secured Transactions of Wis. Stats.  

 
 409.102 Definitions and index of definitions. (1) CHAPTER 
 409 DEFINITIONS. In this chapter: 
 
  (cs) “Collateral” means the property subject to a security interest 
 or agricultural lien. The term includes: 
 1. Proceeds to which a security interest attaches; 
 2. Accounts, chattel paper, payment intangibles, and promissory 
 notes that have been sold; 
 
 (Lm) “Instrument” means a negotiable instrument or any other 
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 writing that evidences a right to the payment of a monetary obligation, 
 is not itself a security agreement or lease, and is of a type that 
 in ordinary course of business is transferred by delivery with any 
 necessary endorsement or assignment. The term does not include 
 investment property; letters of credit; or writings that evidence a 
 right to payment arising out of the use of a credit or charge card 
 or information contained on or for use with the card. 
 
 
 409.203 Attachment and enforceability of security 
 interest; proceeds; supporting obligations; formal requisites. 
  (6) PROCEEDS AND SUPPORTING OBLIGATIONS. The attachment 
 of a security interest in collateral gives the secured party the rights 
 to proceeds provided by s. 409.315 and is also attachment of a 
 security interest in a supporting obligation for the collateral. 
 

62. At footnote 12 of the decision, the court indicates that it looked to a pending 
commentary of the Permanent Editorial Board for the Uniform Commercial Code.  

 

63. The court discusses the “Person Entitled to Enforce the Note under UCC Article 3-
102. 

 
 Article 3 of the UCC and the Concept of a "Person Entitled to Enforce" a Note  

 Article 3 provides a comprehensive set of rules governing the obligations of parties on 
 the Note, including how to determine who may enforce those obligations and to whom 
 those obligations are owed. See UCC § 3-102; Miller & Harrell, supra, § 1.02. Contrary 
 to popular opinion, these rules do not absolutely require physical possession of a 
 negotiable instrument in order to enforce its terms. Rather, Article 3 states that the ability 
 to enforce a particular note - a concept central to our standing inquiry - is held by the 
 "person entitled to enforce" the note. UCC § 3-301. 

 
64. A thorough understanding of the concept of a "person entitled to enforce" is key to 

sorting out the relative rights and obligations of the various parties to a mortgage 
transaction. In particular, the person obligated on the note - a "maker"  [*27] in the argot 
of Article 320 - must pay the obligation represented by the note to the "person entitled to 
enforce" it. UCC § 3-412. Further, if a maker pays a "person entitled to enforce" the note, 
the maker's obligations are discharged to the extent of the amount paid. UCC § 3-602(a). 
Put another way, if a maker makes a payment to a "person entitled to enforce," the 
obligation is satisfied on a dollar for dollar basis, and the maker never has to pay that 
amount again. Id. See also UCC § 3-602(c). 
 

65. The Court goes on to analyze the concept of the person entitled to enforce the note 
“with the holder” of the note. 
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66. At least two  [*28] ways exist in which a person can acquire "person entitled to enforce" 

status.22 To enforce a note under the method most commonly employed, the person must 
be the "holder" of the note. UCC § 3-301 (i). 

 

67. The concept of a "holder" is set out in detail in UCC § 1-201(b)(21)(A), providing that a 
person is a holder if the person possesses the note and either (i) the note has been made 
payable to the person who has it in his possession23 or (ii) the note is payable to the 
bearer of the note. This determination requires physical examination not only of the face  
[*29] of the note but also of any indorsements.24 

 

68. The Court also expressed its thoughts pertaining to a transfer of the note outside of 
Article 3 negotiation and references a sale of notes in bulk that implies a nonholder 
in possession of the note may have the rights of a holder. 
 

69. The Veals contend that only a holder may enforce the Note, or seek relief from the 
automatic stay to enforce it. Their analysis is incomplete, for Article 3 provides another 
way in which an entity can become a "person entitled to enforce" a negotiable instrument. 
This third way involves the person attaining the status of a "nonholder in possession of 
the [note] who has the rights of a holder." UCC § 3-301(ii). 

 

70.  More commonly, however, a person becomes a nonholder in possession if the physical 
delivery of the note to that person constitutes a "transfer" but not a "negotiation." 
Compare UCC § 3-201 (definition of negotiation) with UCC § 3-203 (a) (definition of 
transfer). Under the UCC, a "transfer"  [*31] of a negotiable instrument "vests in the 
transferee any right of the transferor to enforce the instrument." UCC § 3-203 (b). As a 
result, if a holder transfers the note to another person by a process not involving an 
Article 3 negotiation - such as a sale of notes in bulk without individual indorsement of 
each note - that other person (the transferee) obtains from the holder the right to enforce 
the note even if no negotiation takes place and, thus, the transferee does not become an 
Article 3 "holder." See Comment 1 to UCC § 3-203. 
 

71. This places a great deal of weight on the UCC's definition of a "transfer." UCC § 3-203 
(a) states that a note is transferred "when it is delivered by a person other than its issuer 
for the purpose of giving to the person receiving delivery the right to enforce the 
instrument." As a consequence, while the failure to obtain the indorsement of the payee 
or other holder does not prevent a person in possession of the note from being the "person 
entitled to enforce" the note, it does raise the stakes. Without holder status and the 
attendant presumption of a right to enforce, the possessor of the note must demonstrate 
both the fact of the delivery and the purpose  [*32] of the delivery of the note to the 
transferee in order to qualify as the "person entitled to enforce." 
 

72. The Veal Court goes on to discuss the transfer of a note as it would relate to Civil 
Procedure Rule 17 for the status of a real party in interest.   
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73. The "transfer" concept is not only bound up in the enforcement of the maker's obligation 
to pay the debt evidenced by the note, but also in the ownership of those rights. Put 
another way, one can be an owner of a note without being a "person entitled to 
enforce."25 This distinction may not be an easy one to draw, but it is one the UCC clearly 
embraces. While in many cases the owner of a note and the person entitled to enforce it 
are one and the same, this is not always the case, and those cases are precisely the cases 
in which Civil Rule 17 would require joinder of the real party in interest. 

 
74. The Veals should not care who actually owns the Note - and it is thus irrelevant whether 

the Note has been fractionalized or securitized - so long as they do know who they should 
pay. Returning to the patois of Article 3, so long as they know the identity of the "person 
entitled to enforce" the Note, the Veals should be content.27 

 

75. Initially, a note is owned by the payee to whom it was issued. If that payee seeks either to 
use the note as collateral or sell the note outright to a third party in a manner not within 
Article 3,28 Article 9 of the UCC governs that sale or loan transaction and determines 
whether the purchaser of the note or creditor of the payee obtains a property interest in 
the note. See UCC § 9-109(a) (3). 
 

76. The Court also notes that standing for AHMSI as a servicer would call for different 
evidence than what would be required for Wells Fargo.   
 

77. Here, neither AHMSI nor Wells Fargo was the initial payee of the Note. Due to this fact, 
each was required to demonstrate facts sufficient to establish its respective standing. See 
note 11, supra. In this regard, facts that would be sufficient for AHMSI are different from 
those that would be sufficient for Wells Fargo. As to Wells Fargo, it had to show it had a 
colorable claim to receive payment pursuant to the Note, which it could accomplish either 
by showing it was a "person entitled to enforce" the Note under Article 3, or by showing 
that it had some ownership or other property interest in the Note. As to AHMSI, as it 
sought a distribution from the estate in payment of the Note, it had to show that it was a 
"person entitled to enforce" the Note, or was the agent of such a person. 

 

78. Under § 362(d), the bankruptcy court may grant relief from the automatic stay "[o]n 
request of a party in interest." The Bankruptcy Code does not define the term "party in 
interest." "Status as 'a party in interest' under § 362(d) 'must be determined on a case-by-
case basis, with reference to the interest asserted and how [that] interest is affected by the 
automatic stay.'" Kronemyer, 405 B.R. at 919 (quoting In re Woodberry, 383 B.R. 373, 
378 (Bankr. D.S.C. 2008)). 
 

79. Our prior precedent is appropriately lenient with respect to standing for stay relief. This 
Panel said in Kronemyer that "[c]reditors may obtain relief from the stay if their interests 
would be harmed by continuance of the stay." Kronemyer, 405 B.R. at 921. Collier uses a 
similarly expansive statement: "Any party affected  [*38] by the stay should be entitled to 
seek relief." 3 Collier on Bankruptcy ¶ 362.07[2] (Henry Sommer and Alan Resnick, 
eds., 16th ed. 2011). 
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80. But Kronemyer does not precisely address the discrete issue presented here: whether 

Wells Fargo's interests are "harmed by  [*39] the continuance of the stay." The answer to 
that question requires examination of both the nature of stay litigation generally and the 
specific nature of the nonbankruptcy rights Wells Fargo seeks to vindicate. 

 
81. The Veals pursue two different arguments. Initially, they argue that the GSF Assignment 

is invalid because it bears an undated notarial acknowledgment. They also argue that the 
Sand Canyon Assignment is invalid because it was not executed until after the Veals filed 
for bankruptcy and after Wells Fargo filed its relief from stay motion.  

 

82. In granting Wells Fargo's motion for relief from stay, the bankruptcy court found that 
Wells Fargo had established a "colorable claim" based on two of Wells Fargo's exhibits: 
(1) a copy of an assignment of mortgage from GSF (the original lender) to Option One 
(the "GSF Assignment"); and (2) a copy of an assignment of mortgage from Sand 
Canyon Corporation formerly known as Option One Mortgage Corporation to Wells 
Fargo (the "Sand Canyon Assignment"). According to the bankruptcy court, whoever 
possessed or held rights in the Note was irrelevant. 
 

83. The Veal Court also reviews the “party in interest” referenced under Section 362(d) of 
the Bankruptcy Code, noting that the Bankruptcy Court found that Wells Fargo had 
established a “colorable claim” based on two assignments of mortgage.  The Veal court 
notes that the Assignment of Mortgage without a transfer of the note makes the mortgage 
ineffective and unenforceable as to the transferee.  The Veal Court finds that Wells Fargo 
does not have a colorable claim against property of the estate because it did not show that 
it has any interest in the note either as a holder or a nonholder in possession of the note 
with the rights of a holder.  The Veal Court also goes on to discuss the debtor’s objection 
to the claim stating that the procedure for objecting to a claim directs the Bankruptcy 
Court to disallow the claim if the debtor has a legitimate non-bankruptcy law defense 
under Section 502(b)(1).  The Court notes that AHMSI must show that it has an agency 
relationship with a person entitled to enforce the note.  Absent that, the claim filed by 
AHMSI would apparently be disallowed by the Bankruptcy Court.  
 

84. The key to this argument is that, under the common law generally, the transfer of a 
mortgage without the transfer of the obligation it secures renders the mortgage ineffective 
and unenforceable in the hands of the transferee. Restatement (Third) of Property 
(Mortgages) § 5.4 cmt. e (1997) ("in general a mortgage  [*44] is unenforceable if it is 
held by one who has no right to enforce the secured obligation").31 As stated in a leading 
real property treatise: 

  
   When a note is split from a deed of trust "the note becomes, as a practical matter, 
unsecured." Restatement (Third) of Property (Mortgage) § 5.4 cmt. a (1997). 
Additionally, if the deed of trust was assigned without the note, then the assignee, 
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"having no interest in the underlying debt or obligation, has a worthless piece of 
paper." 
 

85. … to show a colorable claim against the Property, Wells Fargo had to show that it had 
some interest in the Note, either as a holder, as some other "person entitled to enforce," or 
that it was someone who held some ownership or other interest in the Note. See In re 
Hwang, 438 B.R. 661, 665 (C.D. Cal. 2010) (finding that holder of note has real party in 
interest status). None of the exhibits attached to Wells Fargo's papers, however, establish 
its status as the holder, as a "person entitled to enforce," or as an entity with any 
ownership or other interest in the Note. 

 

86. the colorable claim standard  [*50] set forth in Robbins does not free Wells Fargo from 
the burden of establishing its status as a real party in interest allowing it to move for relief 
from stay, as this is the way in which Wells Fargo satisfies its prudential standing 
requirement. 
 

87. In particular, because it did not show that it or its agent had actual possession of the Note, 
Wells Fargo could not establish that it was a holder of the Note, or a "person entitled to 
enforce" the Note.35 In addition, even if admissible, the final purported assignment of the 
Mortgage was insufficient under Article 9 to support a conclusion that Wells Fargo holds 
any interest, ownership or otherwise, in the Note. Put another way, without any evidence 
tending to show it was a "person entitled to enforce" the Note, or that it has an interest in 
the Note, Wells Fargo has shown no right to enforce the Mortgage securing the Note. 
Without these rights, Wells Fargo cannot make the threshold showing of a colorable 
claim to the Property that would give it prudential standing to seek stay relief or to 
qualify as a real party in interest. 

 

88. The Veals contend that AHMSI's purported claim - as opposed to any security for that 
claim - is subject to objection under Article 3 of the UCC. If correct, their nonbankruptcy 
objection provides a sufficient basis for disallowance of the claim. § 502(b)(1). When 
ruling on such an objection, the bankruptcy court makes a substantive ruling that binds 
the parties in all other proceedings and may finally adjudicate the parties' underlying 
rights. As stated in Katchen v. Landy, 382 U.S. 323, 86 S. Ct. 467, 15 L. Ed. 2d 391 
(1966): 

  
89.  The [*52] bankruptcy courts "have summary jurisdiction to adjudicate 

controversies relating to property over which they have actual or constructive 
possession." 

 
  

90. Id. at 327 (quoting Thompson v. Magnolia Petroleum Co., 309 U.S. 478, 481, 60 S. Ct. 
628, 84 L. Ed. 876 (1940)). Courts have adopted this characterization of the effect of 
claim objection proceedings under the somewhat different, and more expansive, 
jurisdictional structure in place under the 1978 Bankruptcy Code. EDP Med. Computer 
Sys., Inc. v. United States, 480 F.3d 621, 624 (2d Cir. 2007); Siegel v. Fed. Home Loan 
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Mortg. Corp., 143 F.3d 525, 529-30 (9th Cir. 1998); Bank of Lafayette v. Baudoin (In re 
Baudoin), 981 F.2d 736, 742 (5th Cir. 1993). 

 
91. Consistent with this view, orders in claim objection proceedings have been given issue 

and claim preclusive effect. 
 

92. The Veals challenge AHMSI's status as the real party in interest to file a proof of claim 
with respect to the Note. This argument stands on somewhat different  [*54] grounds than 
the similar objection to Wells Fargo's stay relief. Unlike a motion for relief from the stay, 
the claim allowance procedure has finality, as § 502(b)(1) explicitly directs a bankruptcy 
court to disallow a claim if a legitimate nonbankruptcy law defense exists. Again, unlike 
motions for relief from the automatic stay, there will be no subsequent determination of 
the parties' relative rights and responsibilities in another forum. The proceedings in the 
bankruptcy court are the final determination. As a result, Civil Rule 17's policy of 
preventing multiple liability is fully implicated. 
 

93. When debtors such as the Veals challenge  [*58] an alleged servicer's standing to file a 
proof of claim regarding a note governed by Article 3 of the UCC, that servicer must 
show it has an agency relationship with a "person entitled to enforce" the note that is the 
basis of the claim. If it does not, then the servicer has not shown that it has standing to 
file the proof of claim. See, e.g., In re Minbatiwalla, 424 B.R. 104, 108-11 (Bankr. 
S.D.N.Y. 2010); Hayes, 393 B.R. at 266-70; In re Parrish, 326 B.R. 708, 720-21 (Bankr. 
N.D. Ohio 2005). 
 

94. The bankruptcy court here apparently concluded as a matter of law that the identity of the 
person entitled to enforce the Note was irrelevant. Its analysis followed the Mortgage 
instead of the Note. We disagree. In the context of a claim objection, both the injury-in-
fact requirement of constitutional standing and the real party in interest requirement of 
prudential standing hinge on who holds the right to payment under the Note and hence 
the right to enforce the Note. In re Weisband, 427 B.R. 13, 18-19 (Bankr. D. Ariz. 2010). 
See also U-Haul, 793 F.2d at 1038 (holding that real party in interest is the "party to 
whom the relevant substantive law grants a cause of action"). In other words, Wells  
[*59] Fargo (or AHMSI as Wells Fargo's servicer) must be a "person entitled to enforce" 
the Note in order to qualify as a creditor (or creditor's agent) entitled to file a proof of 
claim. Otherwise, the estate may pay funds to a stranger to the case; indeed, the primary 
purpose of the real party in interest doctrine is to ensure that such mistaken payments do 
not occur. 

 
Concluding Remarks 
 
 There seems to be a trend for Courts to look more closely at the status of a movant 
in relief from stay motions as to the status of the real party in interest.  This goes beyond a 
showing of some kind of “colorable claim”.  Debtor’s counsel should review documentation 
attached to all proofs of claim when dealing with any claim on file by a securitized trust.  
The issues of standing and real party in interest will continue to rise if there is a continuing 
lack of documentation, including allonges signed shortly before or after the bankruptcy 
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filing and possibly post-filing assignments of mortgages.  See, Appendix III in the materials 
for examples of endorsements and allonges. 
 
 
  

 
























































