So Ordered.

Dated: December 16, 2025

. Michael Halfén&ger‘ljln
Chief United States Bankruptcy Judge

UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF WISCONSIN

In re:
KLE Equipment Leasing, LLC, et al.,! Case No. 25-22922-gmh
Chapter 11 Proceedings
Debtors. Jointly Administered

DECISION AND ORDER DENYING DERIVATIVE STANDING MOTION OF BMO
BANK N.A. AND MANDATING PROCEDURAL REQUIREMENTS FOR ANY
SUBSEQUENT DERIVATIVE STANDING MOTION

Creditor BMO Bank N.A. moves for derivative standing to “pursue avoidance
actions” against the debtor Kirk Ecklund’s sons, Trenton Ecklund and Tanor Ecklund,
“and any other entities who were transferees of avoidable transfers by the Debtor and
any entities for whose benefit the Debtor made avoidable transfers, whether currently
identified or to be identified after investigation.” ECF No. 349, at 3. As explained below,

the motion does not “state its grounds with particularity”, as required by Fed. R. Bankr.

1. Jointly administered with Olson Equipment Leasing, LLC, (Case No. 25-22923-gmbh),
Wausau Office Space, LLC, (Case No. 25-22925-gmh), Kirk L. Ecklund (Case No. 25-22927-gmh), ECI, Inc.
(Case No. 25-22929-gmh) and Elite Carriers, Inc. (Case No. 25-22931-gmh). This order applies to all of the
jointly administered debtors.
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P. 9013(b) and must be denied without prejudice. Any subsequent motion for derivative
standing in this case, whether filed by BMO or any other party in interest, must meet

the requirements ordered in part II.
I

In cases under chapter 11, the Bankruptcy Code authorizes debtors in possession
and trustees to pursue claims belonging to the bankruptcy estate. 11 U.S.C. §§541(a),
544, 546-51, 1101(1), 1106(a), & 1107; see also Fisher v. Apostolou, 155 F.3d 876, 879 (7th
Cir. 1998); Fogel v. Zell, 221 F.3d 955, 965-66 (7th Cir. 2000); PW Enters., Inc. v. N.D.
Racing Comm’n (In re Racing Servs, Inc.), 540 F.3d 892, 899-901 (8th Cir. 2008). A
bankruptcy court may grant a creditor (or an official committee) derivative standing to
pursue estate claims only in “narrow circumstances”. In re Perkins, 902 F.2d 1254, 1258
(7th Cir. 1990). “If a trustee unjustifiably refuses a demand to bring an action to enforce
a colorable claim of a creditor, the creditor may obtain the permission of the bankruptcy
court to bring the action in place of, and in the name of, the trustee.” Fogel, 221 F.3d at
965.

To obtain derivative standing a creditor must show “(a) the debtor in possession
refuses a demand to pursue the action and the refusal is unjustified; (b) the claim to be
pursued in the action is colorable; and (c) the third party seeks and obtains permission
from the court to pursue the claim.” In re Caesars Ent. Operating Co., Inc., 561 B.R. 457,
468 (Bankr. N.D. Ill. 2016). BMO’s motion does not allow the court to conclude that any

of these requirements are met.

Demand and unjustified refusal. All that the motion has to say about the debtor’s
supposed refusal of BMO’s demand that the debtor pursue claims on behalf of the

estate is as follows:

22. BMO has asked the Debtor, personally at a deposition under oath and
through counsel, whether he will pursue the fraudulent transfers he made
to his sons. Exhibit A at 185-187. To date, the Debtor has not done so nor
agreed to do so.

23. There is no justifiable reason for failing to avoid at least some of the
transfers, given the amount of property the Debtor transferred and the
circumstances surrounding this case’s filing and the transfers.

24. While counsel for the Debtor and BMO have discussed a potential
resolution, the Debtor has not proposed a plan and disclosure statement
with specific details regarding the value of the assets transferred or [how]
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the estate will be made whole for the loss of at least $4,849,029.00 in equity
and likely hundreds of thousands—if not millions—of dollars transferred
to or for the benefit of insiders, such as his sons and the companies the
Debtor transferred to them.

ECF No. 349, at 9. This is woefully inadequate.

The deposition colloquy BMO'’s counsel had with Ecklund, the debtor, can
hardly be considered a demand that the debtor in possession pursue any specific claim

for relief:

[BMO'’s attorney] Q. . . . I just want to know if you know that there is a
general duty in bankruptcy to undo certain transactions that occurred
before bankruptcy.

[Debtor] A. Okay.
Q. Are you aware of such a duty?
A. The thought crossed my mind, yeah.

Q. Okay. And are you intending to undo any transactions that may have
occurred before bankruptcy.

A. No.

Q. “No”? And why is that?
A.Idon’t know why I would.
Q. I was just asking.

A. Okay.

Q. I was just asking. All right. We're going to do more account statements,
and then -

A. Hold on. Are you talking to undo the BMO loan that I did?
Q. No.

A. Oh, okay.

Q. The transfers to your sons.

A. Okay. Because I was saying, maybe this whole — okay. I would [sic?] do
that.

Q. So you're not intending to —

[Debtor’s attorney]: I think we’ve probably stated that that's something
that the debtor’s counsel is going to be looking into in determining if there
are adjustments that need to be made one way or the other, and this — we
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just got the information that you're seeing, most of it, within the last week
also, so ...

[BMO'’s attorney]: That’s good to know.

[Debtor’s attorney]: We haven’t had a chance to do the analysis and make
a determination.

[BMO’s attorney]: All right. Well, I will be in contact.
ECF 349-1, at 9 (Exhibit A at 186-87).

To cast this exchange as the debtor “refus[ing] a demand to pursue [an] action” is
incredible. Caesars, 561 B.R. at 468. While a debtor’s testimony that he refuses to bring
particular claims on the estate’s behalf might under some circumstances meet the
demand requirement, nothing about the presented testimony suggests a definitive
refusal to pursue well-defined claims. Indeed, no claims were adequately described.
Asking the debtor whether he intends to “undo any transactions that may have
occurred before the bankruptcy” or undo “transfers to [his] sons” does not adequately
describe claims for demand purposes, even if the matter hadn’t been raised en passant in
a discovery deposition. ECF No. 349-1, at 9.

Moreover, the transcript suggests that the debtor has not definitively refused to
pursue whatever specific claims BMO’s counsel might have had in mind, if any. Neither
the debtor nor his counsel refused to pursue a claim, not even a general refusal to seek
payment from the debtor’s children. Debtor’s counsel stated that he “is going to be
looking into . . . if there are adjustments that need to be made”, which the court
understands as a euphemism for seeking payment from the debtor’s sons, if they are the
beneficiaries of avoidable transfers. Id. Debtor’s counsel suggested the debtor needs
more time to decide on a course of action—“We haven’t had a chance to do the analysis
and make a determination” —and, rather than demand that the debtor commit to
pursuing claims, BMO’s counsel acquiesces—“Well, I will be in contact.” Id. Thus,

neither a demand nor a refusal (justified or otherwise) is shown.

And, even if BMO’s motion could be construed as showing that the debtor
refused a demand, it does not show that the refusal is unjustified. “A creditor’s request
for derivative standing to bring an estate claim challenges the debtor in possession’s
decision not to pursue it. For that challenge to succeed, the creditor must demonstrate
that in refusing to pursue the claim, the debtor in possession is shirking its

responsibilities to the estate. . . . To determine whether a debtor in possession is justified
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in deciding not to pursue claims, courts typically conduct a cost-benefit analysis.”
Caesars, 561 B.R. at 468 (citations omitted). At most, the motion suggests that the debtor
isn’t planning to “undo any transactions” or pursue claims against his sons. ECF No.
349-1, at 9. BMO’s motion contains nothing that attempts to show “that recovery on the
claims is probable or what that recovery might be”; nor does it “provide[] even a rough
estimate of how much it might cost to pursue the claims”. Caesars, 561 B.R. at 469. The
motion’s suggestion that the debtor is not justified in bringing the claims BMO
envisions simply because the debtor has not pursued them is legally insufficient and

“reason alone to deny the motion”. Caesars, 561 B.R. at 469.

The claim is colorable. As discussed above, the motion does not adequately
describe the claims BMO seeks to pursue. It broadly asserts that the estate has potential
claims against the debtor’s sons “under Wis. Stat. §242, et seq., 11 U.S.C. §548, and
11 U.S.C. §549” for “approximately $15 million of property” the debtor transferred to
his sons prepetition and “over $20,000” the debtor transferred “to Ecklund Farms, LLC”
that is “avoidable under section 549.” ECF No. 349, at 10-11. The motion then proposes
an even broader hunting license. Contending that the debtor’s checking account
statements for 2024-2025 “suggest[] that [he] routinely used personal funds to pay
debts and expenses of the companies he owned”, BMO asserts, “[i]f prior years were
similar to 2024 and 2025, Mr. Ecklund likely transferred hundreds of thousands of
dollars to or for the benefit of companies he no longer owns. Therefore, BMO may

discover avoidable transfers in addition to those it already identified.” Id. at 11.

The motion leaves the court with only the vaguest sense of the claims BMO
insists the bankruptcy estate should pursue. It leaves fundamental questions
unaddressed: What relief would the estate seek? Against whom? What are the legal

bases for that relief? What facts could the estate allege in support of those claims?

Remarkably, BMO does not submit a proposed complaint in support of the
motion, even though the necessity of doing so should be self-evident. BMO must show
that the claims it would pursue on the estate’s behalf are colorable. “A claim is colorable
if it could survive a motion to dismiss.” In re Archdiocese of Milwaukee, 483 B.R. 855, 858
(Bankr. E.D. Wis. 2012). To determine whether a pleading would survive a motion to
dismiss, it is necessary to read the pleading. Indeed, a cursory review of decisions
addressing motions for derivative standing make plain that submitting a proposed

pleading with the motion is common practice. See, e.g., Off. Comm. Of Unsecured
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Creditors v. Invitae Corp. (In re Invitae Corp.), No. 24-11362, No. 24-8550, 2025 WL
2538952, at *4 (D.N.]. Aug. 11, 2025); In re A. Nat. Foods, LLC, No. 25-10676, 2025 WL
1747930, at *1 (Bankr. E.D. La. June 24, 2025); In re Purdue Pharma L.P., No. 19-23649,
2024 WL 4820476, at *2 (Bankr. S.D.N.Y. Nov. 18, 2024); In re AmeriFirst Fin., Inc., No. 23-
11240, 2024 WL 3841582, at *1 & n.5 (Bankr. D. Del. Aug. 14, 2024); In re Roman Catholic
Diocese of Rockville Ctr., New York, 654 B.R. 212, 215 (Bankr. S.D.N.Y. 2023); In re Highland
Cap. Mgmt., L.P., No. 19-34054, 2023 WL 5523949, at *2 & n.5 (Bankr. N.D. Tex. Aug. 25,
2023).

In all events, the motion’s failure to adequately describe the claims for which
derivative standing is requested or show that those claims are colorable is also a

sufficient reason to deny the motion.

Permission from the court to pursue the claims. A court may grant a creditor’s
request for derivative standing only when it determines that the debtor in possession’s
refusal to pursue the claims is unjustified. Fogel, 221 F.3d at 965. And, as mentioned
above, the bankruptcy court must perform a cost-benefit analysis to decide whether the
debtor’s refusal lacks justification. That analysis necessitates consideration of several
factors, including: “(1) ‘[the] probabilities of legal success and financial recovery in
event of success’; (2) the creditor’s proposed fee arrangement; and (3) ‘the anticipated
delay and expense to the bankruptcy estate that the initiation and continuation of
litigation will likely produce.” Racing Servs., 540 F.3d at 901 (quoting Unsecured
Creditors Comm. of Debtor STN Enters., Inc. v. Noyes (In re STN Enters.), 779 F.2d 901, 905-
06 (2d Cir. 1985)).

BMO’s motion addresses none of this. It’s legally inadequate on that ground too.
II
For these reasons, IT IS ORDERED:

1. BMO'’s motion for derivative standing is denied without prejudice.
2. Any motion for derivative standing filed in this case must be accompanied
by:
a. aproposed complaint pleading all claims for which the movant seeks
derivative standing to plead on behalf of the bankruptcy estate and
b. proof that (i) the movant presented the proposed complaint to the

debtor at least fourteen days in advance of filing the motion and (ii) the
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debtor refused a written demand to prosecute the proposed claims.

kedns
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