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UNITED STATESBANKRUPTCY COURT
EASTERN DISTRICT OF WISCONSIN

Inre Chapter 7 Proceedings
KELVIN W. KRAUSE, Case No. 03-21588-JES

Debtor.

KELVIN W. KRAUSE,

Paintiff,
-V- Adversary No. 04-2244
VICKY GROOM,

Defendant.

DECISION

INTRODUCTION

In this adversary proceeding, Kelvin W. Krause (heresfter “plantiff” or “Kevin’), the
former spouse of the defendant, Vicky Groom (heresfter “defendant” or “Vicky”), is seeking a
determinationthat his obligationto pay to Vicky the sum of $14,500 (which congtitutesthe unpaid balance
of hisorigind obligation to her in the sum of $18,000, arisng out of amarital settlement agreement) isa
property settlement debt and is therefore dischargeable, and is not maintenance within the meaning of
§ 523(a)(5) of the Bankruptcy Code.

I nsome circumstances, property settlement debts are nondischargeable, more specificdly,
those which meet the criteria under 8 523(a)(15) of the Bankruptcy Code. However, the parties have

agreed that § 523(a)(15) is not involved in this case. The issue, here, is limited soldly to whether this



obligation is a form of maintenance under 8 523(a)(5) of the Bankruptcy Code. If the obligation is a
property settlement debt, it is dischargeable under 8 523(8)(5).

Itis undisputed that the $18,000 debt was payable to Vicky and arose out of the marital
settlement agreement between the parties as embodied in the divorce decree. The only issue here is
whether this obligation isin the nature of maintenance.

This adversary proceeding came onfor hearing on February 16, 2005. At the conclusion
of the testimony, the court took this matter under advisement. Thisis a core proceeding under 28 U.S.C.
8§ 157(b)(2)(1).

FACTS

Kevin and Vicky were married on June 25, 1983. They were divorced on October 7,
2002. Two children, Jeremy and Jason, were born to these parties. At thetime of the divorce, Jason was
14 yearsold; Jeremy was 19 yearsold. In the divorce proceedings, each of the parties was represented
by counsd. Neither Vicky's counsd nor Kelvin's counsel are the same attorneys who are representing
them in this adversary proceeding. Kelvin and Vicky and their respective divorce attorneys executed a
maritd settlement agreement which was then embodied in the divorce judgment.

At the time the divorce was granted, Kelvin was employed a Prism Johnson Wax as a
business deve opment representative and was earning $5,113 per month gross as verified by the statement
of income of the parties set forthinthar “prdiminaryfinanad disclosurestatement” dated October 2, 2002.
Vicky at that time was a housawife and was unemployed.

The educationa background of these partiesis gpproximately the same. Vicky completed
high school. Kevin nearly completed highschool, but in his words, he “went aweek before graduation.”

Nether Vicky nor Kelvin furthered their respective educations theresfter.
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One of the provisons of the marita settlement agreement, which is the subject of this
adversary proceeding, deds with Kelvin's obligation to pay $18,000to Vicky. Thisamount waspayable
at the rate of $500 per month over a period of 36 months, with payments to commence in December of
2002. These payments continued through either June or July of 2003 and resulted intotal payments made
by Kelvin to Vicky of $3,500, which |eft anunpad balance of $14,500. Kelvin testified that he could not
make any further payments after June or July of 2003 because hisemployment at Prism Johnson Wax was
terminated.

OnFebruary 6, 2003 (approximately 4 months after the divorcewasobtained), Kevinfiled
abankruptcy petitionunder chapter 13, which he subsequently converted on July 28, 2003 to acase under
chapter 7. In his converson bankruptcy schedules, the debtor listed the obligation to Vicky as “an
unsecured non-priority daimfor $14,500" and whichhe labeledinhisschedulesas a“ property settlement.”

LAW

Whether a debt is a mantenance obligation (and therefore nondischargeable under
8 523(a)(5)) or is aproperty settlement obligation (and therefore dischargeable under § 523(a)(5)), isa
meatter of federa bankruptcy law rather thanstate law. That point wasmadeinlnre Reines, 142 F.3d 970,

972 (7" Cir. 1998). Reines also declared that exceptions to discharge of a debt are construed srictly

agang a creditor and liberaly in the debtor’s favor. However, shortly after Reines was decided, the

Seventh Circuit in In re Crosswhite, 148 F.3d 879, 881 (7" Cir. 1998), qudified some of the languagein

Reines by declaring that, dthough exceptions to discharge are generdly construed drictly agang the
creditor and liberdly in favor of the debtor, that policy istempered when the debts in question deal with
obligations for spousa and child support. Crosswhite stated that bankruptcy law has had along-standing

corresponding policy of protecting adebtor’ s spouse and children in matters of dimony, maintenanceand
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support. Crosswhite, 148 F.3d at 881-882. Seealso Inre Portwood, 308 B.R. 351 (8" Cir. BAP2004)
(“Unlike other exceptions to discharge, domestic relaions exceptions areliberaly congtrued infavor of the
objecting creditor.”)

The burden of proving that this obligationin questionis nondischargeable as maintenance,
which must be established by a preponderance of the evidence, rests withthe recipient of the payments —

meaning, inthiscase, Vicky. InreReines, 142 F.3d at 973; Grogan v. Garner, 498 U.S. 279 (1991).

Thiscourt aso recognizesthat each case must be decided onthe basis of itsown particular
factsand circumstances. Consequently, the court must look to variousfactorswhich have been established
inother cases over the years to ascertain the parties intent of the obligation and the functionfor whichthe
obligation was intended to serve.

The testimony in this case is sharply in dispute as between Kelvin and Vicky. Vicky
testified that this obligationwas not a property settlement debt but was intended to enable her to meet her
on-going living expenses. Kelvin, on the other hand, maintains the obligation was a form of property
divison. Hetedtified that the purpose of the obligationwasto “evenaff” the divisonof property between
the parties after taking into account the equity interest which he obtained in the real estate at 236 West
Second Avenue, Elkhorn, Wiscondan, and which was given to him as part of the marita settlement
agreement. Ultimately, it turned out that this home was foreclosed and | eft no resulting equity for Kelvin.
Nonetheless, Kedvin testified that at the time of the marital settlement agreement he estimated the home to
have a far market vaue of approximately $136,000 and when measured againg the unpaid mortgage
balance of approximately $106,000 left aresulting equity of approximately $30,000.

In order to ascertain the intention of the parties and the function of Kelvin's $18,000

obligation, many factors need to be considered. Case law declares that these factors must be viewed in
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light of the circumstances of the parties at the time they entered into their marital settlement agreement. In
re Hamblen, 233 B.R. 430, 434 (Bankr. W.D. Mo. 1999); In re Mullins, 312 B.R. 399, 404 (Bankr. D.

Nev. 2004); Ginsberg & Martin on Bankruptcy, § 11.06(h).

One key factor is the languege itsdf, as contained withinthe marital settlement agreement.
In the case at bar, there is anple language characterizing the $18,000 as a form of maintenance. The
parties included their agreement for the payment of the $18,000 in paragraph V, which paragraph was
labeled “Maintenance” and in very clear language identified these payments as “ maintenance payments.”
This $18,000 obligation was not included in a separate paragraph of the marital settlement agreement
labeled “Property Divison.” Thiscourt believesthat thisisaclear expresson of what the partiesintended,

dthough it is not conclusve. That is what sharply distinguishes this case from Reines where the court

declared in Reines that there was no clear intent expressed with respect to the treatment of certain debts
which the debtor-husband had assumed in the marital settlement agreement.

The tax treetment by the parties with respect to this obligation is another key factor.
ParagraphV (E) of the marita settlement agreement states that the maintenance payments shd| be included
asincome on Vicky's income tax returns and also shdl be dlowed asadeductionon Kevin' sincome tax
returns. Indeed, both Vicky and Kedvin testified that they followed these provisons. Vicky reported the
payments which she received on the $18,000 obligation asincome, and Kevin tetified that he included
these payments as deductions on hisincome tax returns.

The financid circumstances of the parties when they entered into the marital settlement
agreement dso is crucid. At that time, Kdvin was gainfully employed a Prism Johnson Wax, and as
previoudy noted, he was earning approximatdy $5,100 per month gross. Vicky, however, was then

unemployed.



The current financid gatus of the partiesisirrdevant on the issue of whether the $18,000

debt isinthe nature of maintenance. Callier on Bankruptcy § 523.11(6)(d) declaresthat the vast mgority

of courts hold that the current financid posture of the partiesis not relevant to this determination. See dso
Inre Mills, 313 B.R. 395, 399 (Bankr. W.D. Pa. 2004) (“Our inquiry is limited to consdering the facts

as they existed at the time of the obligation Subsequent events — e.g. a later change in the respective

financid gtuations of the spouses— are not relevant in thisregard.”) Kevin's counsd argues that Reines
stands for the proposition that the current financia posture of the parties is a factor to be considered.
However, this court, upon itsreading of Reines, questions that interpretation. It is unclear from Reines
whether the court was referring to the circumstances of the parties at the time of the divorce (when the
obligation was cregted) or the current financid posture of the parties. What leads this court to conclude
that Reines was focusng upon the circumstances of the parties when the obligation was created was its

reference to the case of Matter of Dennis, 25 F.3d 274 (5" Cir. 1994). Although Reines reached a

different conclusonfrom Dennis, it was only because of the differenceinfacts between Reinesand Dennis.
The FfthCircuit in Dennis clearly stated that the factsareto be considered “ at the time of the divorce” and

not a the time of the bankruptcy filing. This court dso relieson Draper v. Draper, 790 F.2d 52, 54-5 n.

3 (8" Cir. 1986), which declared:
A debtor’ s attempt to expand the dischargeability issue intoanassessment
of the ongoing financia circumstances of the parties to a maritd dispute
would of necessity embrail federal courts in domestic rdaions matters
which should properly be reserved to the state courts.
quoting In re Harrell, 754 F.2d 902, 907 (11*" Cir. 1985). Therecord in this case revedsthat, a thetime

of the divorce, Vicky was living with her future husband. Under these circumstances, the court concludes



that the income of Vicky’'s future husband is a proper factor to be considered and has taken this into
account in andlyzing Vicky'sfinancid condition which existed at the time of the divorce.

The hedthof each of the partiesis yet another factor for the court’s condgderation. Kelvin
has no known hedlth problems. Vicky, onthe other hand, is suffering from Méniére' s disease, a disorder
of the inner ear characterized by vertigo or aloss of baance and which limits her employability.

There are till other factors to be taken into consderation. Theseinclude the fact that the
marital settlement agreement provided for periodic monthly payments on the $18,000 debt rather than a
lump sum payment. This suggests that the parties intended this debt to be a form of maintenance. In
addition, the court hasnot lost 9ght of the fact that these partieswere married for over 19 years, and at the
time of the divorce, Kelvin was the sole bread winner and Vicky’ s role was as an unemployed housewife
and mother. Taking into condderation therdativey lengthy marriage, theamount involved ($18,000), and
the fact that at the time of the divorce Kelvin was the only one of the two parties who was employed, it
does not appear unreasonable for this sum to be treated as a form of maintenance. This was the result
reached in In re Herbert, 2005 WL 525408 (E.D. N.Y. 2005). In Herbert, the district court held that a
property settlement debt of $105,000 cdling for paymentsover threeyearsto awifeina15-year marriage
was a nondischargeable form of maintenance, notwithstanding the fact that the agreement contained a
waiver of maintenance.

In the case at bar, the maritd settlement agreement does not contain any waiver of
maintenance, whichmakesthis aneven stronger case for Vicky thanHerbert. By the sametoken, recently
inInreWeaver, 316 B.R. 705 (Bankr. W.D. Wis. 2004), Judge Martin, in analyzing a marital settlement

agreement where maintenance was specificaly waived, reached the same conclusion as in Herbert and



found that certain debts whichthe debtor-spouse had agreed to pay were nondischargeable as congtituting
aform of spousa maintenance.

There are, to be sure, factors which favor Kelvin's postion. As noted in Reines, often
these cases present a mixed bag of factors. The court fully recognizesthat the $18,000 obligation does not
terminate upondeath or remarriage of Vicky. However, the absence of suchaprovisionhasbeenhdd not
to be conclusve on the issue of whether it is or is not “maintenance” See lnre Zaino, 316 B.R. 1, 7
(Bankr. D. R.I. 2004) (where the court stated that the mere fact a debtor is not relieved of his obligation
inthe event the non-debtor spouse dies or remarried does not ater the nature of the payment).

Thecourtisaso cognizant of the fact that the $18,000 obligationis not subject to dteration
or modification, which aso supports Kevin's pogtion.

Findly, the court addresses Kelvin's argument that the $18,000 debt was intended to
balance out the property divison because of what Kelvin stated he perceived to be his equity interest in
the home he recelved in the marital settlement agreement. Hetestified that he classified this property in his
bankruptcy conversonschedulesasa*” property settlement” debt. However, Kelvin's classfication in his
bankruptcy convers on scheduleswas a sdlf-serving declaration on his part made after the divorce. It dso
paesin light of the clear language in the marital settlement agreement. Kevin's tetimony thet this home
had a $136,000 far market vdueis sharply a odds with his own verified satement which he made when
he entered into the marita settlement agreement where he declared the fair market vaue of the home at that
timewas $94,161 (see Exhibit “C” — Prdiminary Financid Disclosure Statement).  After gpplying the far
market vaue of $94,161 with the mortgage baance of approximatdy $106,000, there was no equity.

Kevin'stestimony aso is a odds with Vicky's tetimony when she sad that she knew at the timethis



marita agreement was entered into that there was no equity in the home, dating: “We would have been
lucky to sl it for the amount owed.”

CONCLUSION

While there certainly are factors pointing in the direction of each of the parties, unlike the
dtuation in Reines where the court declared it was a “dead heat,” in this case, the key factors
overwhemingly support Vicky' spodtion. Thecourt ispersuaded that thisobligationto Vicky wasintended
by the parties to fulfill the function of maintenance.

This obligation, therefore, is found to be a nondischargeable debt under 11 U.S.C.
§ 523(8)(5) as maintenance in the sum of $14,500 (after giving credit to Kelvin for the $3,500 he paid to
Vicky).

This condtitutesthe court’ sfindings of fact and conclusions of law pursuant to Bankruptcy
Rule 7052 and Rule 72 of the Federal Rules of Civil Procedure.

Dated at Milwaukee, Wisconsin, this 8" day of April, 2005.

BY THE COURT:
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JAMESE. SHAPIRO
U. S. BANKRUPTCY JUDGE
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Jeffrey L. Hahn, Esqg.
Attorney for Plaintiff
P.O. Box 897
Delavan, WI 53115

Timothy Mistrioty, Esq.
Attorney for Defendant-Debtor
6 South Church Street

Elkhorn, W1 5312



